THE 


CONSTITUTION OF ENGLAND; 

OR, 

AN ACCOUNT 

OP THE 

ENGLISH GOVERNMENT: 

IIS WHICH IT IS COMPARED BOTH WITH THE REPUBLICAN FORM OP 
GOVERNMENT A1SD THE OTHER MONARCHIES IN EUROPE 

BY 

J. L. DE LOLME. 

A NEW EDITION, WITH LIFE AND NOTE: 

JlY 

JOHN MACGREGOR, M.P. 


Pomloribus lib rata fama 

Ovid. Met, lib l, v 13. 


LONDON: 

HENRY G. BOHN, YORK STREET, COVENT GARDEN. 


mdccoliii. % 



IV 


PEEPACE 


to improve, but we now possess a Constitution and la^ s 
so nearly similar to tliose delineated by M. De Lolme, 
that a new edition of his admirable work, with appro¬ 
priate notes and illustrations, appears to be well adapted to 
the present time 
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DEDICATION. 


TO 

THE KIN Gr. 


8l RE, 

Tee approbation with which the public have been pleased 
to favour this work, together with the nature of the subject, 
embolden me to lay the present fourth and enlarged edition 
of the same at your Majesty’s feet, both as an homage and 
an expression of the desire 1 entertain, that the book may 
for a few minutes engage the attention of a person of your 
deep and extensive knowledge. 

Your Majesty’s reign has, for many years past, afforded 
proofs, in more respects than one, that, though human 
wisdom may not always be able to anticipate difficulties, 
yet, assisted by fortitude, it can succeed in terminating 
them m a more favourable manner than it seemed at first 
possible to be expected, or even in bringing them to a 
happy issue. According to the common course of nature, 
your Majesty has only yet seen the loss considerable part of 
the years of which your reign is to b© composed.: that the 
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part which, now opens before your Majesty may be attended 
witb a degree of satisfaction proportionate to your Majesty s 
public and private virtues, to your disinterested government, 
and religious regard for your royal engagements, is the fond 
hope of 


Tour Majesty’s 

Most humble and most devoted Servant, 

And, these many Tears, 

Subject by Choice, 

J. L. Be Loltvie, 


Map 1784 
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ADVERTISEMENT. 


Tub Eook on the English Constitution, of which a new 
edition is here offered to the public, was first written m 
Trench, and published m Holland. Several persons 
have asked mo the question, How f came to think of 
treating of such a subject? One of the first things in 
this country, that engage the attention of a stranger who is 
m the habit of observing the objects before him, is the 
peculiarity of its government. 1 had moreover been lately 
a witness of the broils which had for some time prevailed in 
the [Republic m which I was born, and of the revolution by 
which they were terminated. Beenes of that kind, m a state 
which, though small, is independent, and contains within 
itself the principles of its motions, had naturally given me 
some competent insight into the first real principles of 
governments * owing to this circumstance, and perhaps also 
to some moderate share of natural abilities, 1 was enabled to 
perform the task I had undertaken with tolerable success. 
I was twenty-seven years old when 1 came to this country; 
after having been m it only a year 1 began to write my 
work, which I published about tune months afterwards; and 
have since been surprised to find that 1 bad committed so 
few errors of a certain kind; I certainly was fortunate m 
avoiding to enter deeply into those articles with which 1 
was not sufficiently acquainted. 

The hook met with rather a favourable reception on the 
continent, several successive editions having been made of 
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it. And it also met here with approbation, even from men 
of opposite parties, which, in this country, was no small 
luck for a book on systematical politics Allowing that the 
arguments had some connection and clearness, as well as 
novelty, I think the work was of peculiar utility, if the 
epoch at which it was published is considered; which was, 
though without any design from me, at the time when the 
disputes with the colonies were beginning to take a serious 
turn, both here and m America A work which contained a 
specious, if not thoroughly true, confutation of those poli¬ 
tical notions, by the help of which a disunion of the empire 
was endeavoured to be promoted (which confutation was 
moreover noticed by men m the highest places), should have 
procured to the author some sort ot real encouragement, at 
least the publication of it should not have drawn him into 
any inconvenient situation When my enlarged English 
edition was ready for the press, had I acquainted ministers 
that I was preparing to boil my tea-kettle with it, for want 
of being able conveniently to afford the expense of printing 
it, I do not pretend to say what their answer w r ould have 
been, but I am firmly of opinion, that, bad the like argu¬ 
ments m favour of the existing government of this country, 
against republican principles, been shown to Charles the 
Eirst, or his ministers, at a certain period of his reign, they 
would have very willingly defrayed the expenses of the pub¬ 
lication In defect of encouragement from great men (and 
even from booksellers) I had recourse to a subscription ; and 
my having expected any success from such a plan, shows that 
my knowledge of this country was at that time very in¬ 
complete.* 


# In regard to two subscribers m particular, I was, I confess, sadly 
disappointed Though all the booksellers m London had at first refused 
to have any thing to do with my English edition (notwithstanding the 
Erench work was extremely well known), yet, soon after I had thought 
of the expedient of a subscription, I found that two of them, who are 
both living, had begun a translation, on the recommendation, as they 
told me, of a noble Lord, whom they named, who had, till a few years 
before, filled one of the highest offices under the Crown I paid them 
ten pounds, m order to engage them to drop their undertaking, about 
which I understood they already had been at some expense Had the 
noble Lord m question favoured me with Ins subscription, I would 
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After mentioning the advantages with which my work has 
not been favoured, it is however just that I should give an 
account of those by which it has been attended In the first 
place, as is above said, men of high rank have condescended 
to give their approbation to it; and I take this opportunity 
of returning them my most humble acknowledgments. 
In the second place, after the difficulties, by which the 
publication of the book had been attended and followed^ 
were overcome, I began to share with booksellers m the 
profit arising from the sale of it. These profits I indeed, 
thought to he but scanty and slow: but then 1 considered 
this w r as no more than the common complaint made by every 
trader in regard to his gam, as well as by every great 
man m regard to his emoluments and his pensions. After 

have celebrated the geneiosity and munificence of my patron, but as 
lie did not think proper so to do, I shall only observe that lus recom¬ 
mending my work to a bookseller cost me ten pounds 

At the time the above subscription foi my .English edition was ad¬ 
vertising, a copy of the French work was asked of me for a noble Earl, {a) 
then invested with a high office m the state, none being at that tune to 
be found at any bookseller's m London I gave the only copy 1 had 
(the consequence was that 1 was obliged to borrow one, to make my 
English edition from), and I added, that I hoped his Lordship would 
honour me with his subscription. However, my hopes were here again 
confounded As a gentleman who continues to fill an impoitanl office 
under the Crown accidentally informed me, about a your afterwards, 
that the noble Lord here alluded to had lent him my Eiench work, 1 
had no doubt left that the copy 1 had delivered had reached his Lord- 
ship's hand, 1 therefore presumed to remind him, by a letter, that the 
book m question had never been paid for, at the same time apologising 
for such liberty from the circumstances m which my late English edi¬ 
tion had been published, which did not allow me to lose one copy I 
must do his Lordship (who is moreover a Knight of the (farter) the 
justice to acknowledge, that, no later than a week afterwards, ho sent 
two half crowns for me to a bookseller’s m Fleet Btroefc. A lady brought 
them m a coach, who took a receipt As she was, by the bookseller’s 
account, a fine lady, though not a peeress, it gave mo much concern that 
I was not piesent to deliver the receipt to her myself 

At the same time I mention the noble Earl’s great punctuality, I 
think I may bo allowed to say a word of my own merits. X waited, be¬ 
fore I presumed to trouble las Lordship, till I was informed that a pen¬ 
sion of four thousand pounds was settled upon lum (X could have w ished 
much my own creditors had, about that time, shown the like tenderness 
to me), and l moreover gave him tune to receive the first quarter, 

(a) Do Lolme seem© here to allude to the Earl of Eochford ,—Md 
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a course of some years, the net balance, formed by the 
profits m question, amounted to a certain sum, proportioned 
to the size of the performance. And, m fine, I must add to 
the account of the many favours I have received, that I was 
allowed to carry on the above business of selling my book, 
without any objection being formed against me from 
my not having served a regular apprenticeship, and without 
being molested by the inquisition. Several authors have 
chosen to relate, m writings published after death, the 
personal advantages by which their performances had been 
followed as for me, I have thought otherwise , and, fearing 
that during the latter part of my life I may be otherwise 
engaged, I have preferred to write now the account of my 
successes m this country, and to see it printed while I am 
yet living 

I shall add to the above narrative (whatever the reader 
may be pleased to think of it) a few observations of rather a 
more serious kind, for the sake of those persons who, 
judging themselves to he possessed of abilities, find they 
are neglected by such as have it m their power to do them 
occasional services, and suffer themselves to be mortified by 
it To hope that men will m earnest assist m setting forth 
the mental qualification of others, is an expectation which, 
generally speaking, must needs be disappointed. To procure 
one’s notions and opinions to he attended to, and approved 
by the circle of one’s acquaintance, is the universal wish of 
mankind To diffuse these notions farther, to numerous 
parts of the public, by means of the press or by others, be¬ 
comes an ob]ect of real ambition nor is this ambition 
always proportioned to the real abilities of those who feel it 
very far from it When the approbation of mankind is m 
question, all persons, whatever their different ranks may be, 
consider themselves as being engaged in the same career; 
they look upon themselves as being candidates for the very 
same kind of advantage high and low, all are m that respect 
m a state of primaeval equality; nor are those who are 
likely to obtain some prize, to expect much favour from the 
others. 

This desire of having their ideas communicated to, and 
approved by, the public, was very prevalent among the 
great men of the Xtoman commonwealth, and afterwards 



ADVERTISEMENT 


XV 

■with the Eoman emperors ; however imperfect the means of 
obtaining those ends might be m those days, compared with 
those which are used m ours The same desire has been 
equally remarkable among modern European kings, not to 
speak’of other parts of the world , and a long catalogue of 
royal authors may be produced Ministers, especially after 
having lost their places, have shown no less inclination than 
their masters, to convince mankind of the reality of their 
knowledge. Noble persons of all denominations have in¬ 
creased the catalogue. And, to speak of the country in 
which we are, there is, it seems, no good reason to make any 
exception m regard to it, and great men m it, or m general 
those who arc at the head ol the people, are, we find, suffi¬ 
ciently anxious about the success of their speeches, or of the 
printed performances which they sometimes condescend to 
fay before the pubhe nor has it been every great man, 
wishing that a compliment may he paid to his personal 
knowledge, that has ventured to give such lasting specimens. 


Several additions were made to this w f ork at the time T 
gave the first English edition of it. Besides a more accurate 
division of the chapters, several new notes and paragraphs 
were inserted m it, for instance, m the J 1th chapter of the 
2d book and three new chapters, the 15th, Kith, and 17th, 
amounting to about ninety pages, were added to the same 
book These three additional chapters, never having been 
written by me m French, were inserted m the third edition 
made at Amsterdam, translated by a person whom the 
Butch bookseller employed for that purpose* as 3 never 
had an opportunity to peruse a copy of that edition, 1 can¬ 
not say how well the translator performed Ins task. Having 
now parted with the copyright of the book, 1 have farther 
added four new chapters to it (10,11, B. I.; 19, 20, B. IT.) 
by way of taking a final leave of it, and m order the more 
completely to effect this, 1 may perhaps give, m a few 
months, a French edition of the same (winch 1 cannot tell 
why I have not done sooner),m which all the above-mentioned 
additions, translated by my self*, shall be inserted. 



XVI 


ADVERTISEMENT. 


In one of the former additional chapters (the 17 th, E II) 
mention is made of a peculiar circumstance attending the 
English government, considered as a monarchy, which is the 
solidity of the power of the Crown As one proof of this 
peculiar solidity, it is remarked, m that chapter, that all the 
monarchs who ever existed, m any part of the world, were 
never able to maintain their ground against certain powerful 
subjects (or a combination of them) without the assistance 
of regular forces at their constant command , whereas it is 
evident that the power of the Crown, m England, is not at 
this day supported by such means ; nor even had the Eng¬ 
lish kings a guard of more than a few scores of men, when 
their power, and the exertions they at times made of it, 
were equal to what has ever been related of the most absolute 
Boman emperors 

The cause of this peculiarity m the English government, 
is said, m the same chapter, to lie m the circumstance of the 
great or powerful men, in England, being divided into two 
distinct assemblies, and, at the same time, m the principles 
on which such a division is formed To attempt to give a 
demonstration of this assertion otherwise than by facts (as 
is done m the chapter hero alluded to) would lead into 
difficulties which the reader is little aware of In general, 
the science of politics, considered as an exact science ,—that 
is to say, as a science capable of actual demonstration,—is 
infinitely deeper than the reader suspects The knowledge 
of man, on which such a science, with its preliminary axioms 
and definitions, is to he grounded, has hitherto remained 
surprisingly imperfect * as one instance how little man is 
known to himself, it might bo mentioned that no tolerable 
explanation of that continual human phenomenon, laughter, 
has been yet given , and the powerful complicate sensation 
which each sex produces m the other, still remains an equal 
inexplicable mystery. 

To conclude the above digression (which may do very 
well for a preface), I shall only add, that those speculators 
who wall amuse themselves m seeking for the demonstration 
of the political theorem above expressed, will thereby be 
led through a field of observations which they will at first 
little expect, and m their way towards attaining such 
demonstration, will find the science, commonly called 
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metaphysics, to be at best but a very superficial one, and 
that the mathematics, or at least the mathematical reasonings 
hitherto used by men, are not so completely free from error 
as has been thought # 

Out of four chapters added to the present edition, two 
(the 10th and 11th, B I.) contain, among other things, a 
lew strictures on the Courts of Equity, m which I wish it 
may be found I have not been mistaken . of the two others, 
one (19th, B. II) contains a few observations on the at¬ 
tempts that may, in different circumstances, be made, to set 
new limits to the authority of the Crown ; and, m the 20th, 
a few general thoughts are introduced on the right of 
taxation, and on the claim of the American colonies in that 
respect. Any farther observations I may make on tbe 
English government, such as comparing it with the other 
governments of Europe, and examining what difference m 
the manners of the inhabitants of this country may have 
resulted from it, must come in a new work, if I ever un¬ 
dertake to treat these subjects. In regard to the American 
disputes, what I may hereafter write on that account will bo 
introduced m a work which I may at some future time 
publish, under the title of Hutoire de George Trots , Roi 
d? Angleterre, or, perhaps, of Uistoire $ Any let err e, depute 
VAnnee 1705 (that m which the American stamp-duty was 
f laid) jusques a VAnnee 178—*, meaning that m which an 
, end shall be put to the present contest + 

Nov 1781 


* Certain errors that are not discovered, are, m several cases, com¬ 
pensated by otters, which are equally unpercoived. 

Continuing to avail myself of the indulgence an author has a right to 
claim in a preface, I shall mention, as a farther explanation of the pecu¬ 
liarity in the English government above alluded to, and which is again 
touched upon m the postscript to this advertisement, that a government 
may be considered as a groat ballet or dance, in which, as in other 
ballets, every thing depends on the disposition of the figures 
t A certain book, written m Erench, on the subject of the American 
dispute, was, I have been told, lately attributed to me, in which 1 had 
no share. 
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N otwithstakdik a the intention above expressed, of making 
no additions to the present work, I have found it necessary, 
in this new edition, to render somewhat more complete the 
17th chapter, Book II, On the peculiar foundations of the 
English monarchy s as I found its tendency not to be very 
well understood, and, in fact, that chapter contained little 
more than hints on the subject mentioned m it * the task, id 
the course of writing, has increased beyond my expectation, 
and has swelled the chapter to about sixty pages above what 
it was in the former edition, so as almost to make it a kmd 
of separate book by itself The reader will now find, that m 
several remarkable new instances, it proves the fact of the 
peculiar stability of the executive power of the British crown, 
and exhibits a much more complete delineation of the advan¬ 
tages that result from that stability m favour of public 
liberty. 

These advantages may be enumerated m the following 
order —I. The numerous restraints the governing authority 
is able to bear, and the extensive freedom it can afford to 
allow the subject, at its own expense. II. The liberty of 
speaking and writing, earned to the great extent it is m Eng¬ 
land. III. The unbounded freedom of the debates in the 
legislature. IY. The power to bear the constant union of 
all orders of subjects against its prerogatives. Y. The 
freedom allowed to all individuals to take an active part in 
government concerns. VI. The strict impartiality with 
which justice is dealt to all subjects, without any respect 
whatever of persons VII. The lenity of the criminal law, 
both in regard to the mildness of punishments, and the fre¬ 
quent remission of them. VIII The strict compliance of 
the governing authority with the letter of the law. IX. The 
needlessness of an armed force to support itself by, and, as a 
consequence, the singular subnotion of the military to the 
civil power. 
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The above mentioned advantages are peculiar to the English 
government. To attempt to imitate them, or transfer them 
to other countries, with that degree of extent to which they 
are carried in England, without at the same time transferring 
the whole order and conjunction of circumstances in the 
English government, would prove unsuccessful attempts. 
Several articles of English liberty already appear impracti¬ 
cable to be preserved m the new American commonwealths. 
The Irish nation have of late succeeded m imitating several 
very important regulations rathe English government, and are 
very desirous to render the assimilation complete, yet, it is 
possible, they will find many inconveniences arise from their 
endeavours, which do not take place m England, notwith¬ 
standing the very great general similarity of circumstances 
m the two kingdoms m many respects ; and even, also, we 
might add, notwithstanding the respectable power jand weight 
the Crown derives from its British dominions, “both for de¬ 
fending its prerogative in Ireland, and preventing anarchy; 
I say, the similarity m many respects between the two king¬ 
doms ; for this resemblance may perhaps fail m regard to 
some important points however, this is a subject about 
which I shall not attempt to say anything, not having the 
necessary information. 

The last chapter m the work, concerning the nature of the 
divisions that take place m this country , 1 have left m 
every English edition as I wrote it at first in French. With 
respect to the exact manner of the debates in parliament, 
mentioned m that chapter, I cannot well say more at present 
than I did at that time, as I never had an opportunity to 
hear the debates in either honse. In regard t6 the divisions 
in general to which the spirit of party gives rise, I did per¬ 
haps the hulk of the people somewhat more honour than they 
really deserve, when I represented them as being free from any 
violent dispositions m that respect; I have since found, that, 
like the bulk of mankind m all countries, they suffer them¬ 
selves to be influenced by vehement prepossessions for this 
or that side of public questions, commonly in proportion as 
their knowledge of the subject is imperfect. It is, however, 
a fact that political prepossessions and party spirit are not 
productive, m this country, of those dangerous consequences 
which might be feared from the warmth with which they 
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are sometimes manifested But tins subject, or in general 
the subjects of tbe political quarrels and divisions m this, 
country, is not an article one may venture to meddle with 
in a single chapter, I have therefore let this subsist, without 
touching it 

I shall however observe, before I conclude, that an acci¬ 
dental circumstance m the English government prevents the 
party spirit by which the public are usually influenced, from 
producing those lasting and rancorous divisions m the com¬ 
munity which have pestered so many other free states, 
making of the same nation, as it were, two distinct people, 
in a kind of constant warfare with each other The circum¬ 
stance I mean is, the frequent reconciliations (commonly to 
quarrel agam afterward) that take place between the leaders 
of parties, by which the most violent and ignorant class of 
their partisans are bewildered, and made to lose the scent. 
By the frequent coalitions between whig and ton/ leaders, 
even that party ‘distinction, the most famous in the English 
history, has now become useless the meaning of the words 
has thereby been rendered so perplexed that nobody can any 
longer give a tolerable definition of them; and those persons 
who now and them aim at gaining popularity by claiming 
the merit of belonging to either party, are scarcely under¬ 
stood. The late coalition between two certam leaders has 
done away, and prevented from settling, that violent party 
spirit to which the administration of Lord Bute had given 
rise, and which the American disputes had carried still 
farther. Though this coalition has met with much obloquy, 
1 take the liberty to ratok myself m the number of its advo¬ 
cates, so far as the circumstance here mentioned. 

Mag 1784. 
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John Louis de Holme was bom at Genova in the year 
1740. He was educated for the bar, and became an advo¬ 
cate, but m consequence of a work which ho published, 
intituled Easamen de Trots Point# de Droit, he was, m the 
disordered condition of the canton at that tune, either ex¬ 
pelled from, or he found if necessary to quit, Switzerland. 
He arrived m England, according to his own account, at the 
ago of 27 years The very brief account of him gi\en m 
the Bwyraphie Unwtrselle states “that he led an irregular 
life, and was soon reduced to indigence j that sometimes he 
w f rote m the journals,—then haunted the most common 
taverns, and gave himself up to gambling and all sorts of 
dissipation,” but that ho still persevered in acquiring a 
knowledge of the language, law’s, history, and political insti¬ 
tutions of England 

His Essay on the English Constitution was first written 
in French, and published in Holland m the year 1770. it 
would appear that m the following year he attempted to 
publish an English translation, but without success. The 
work did not appear m an English form until the year 1775, 
and did not prove successful m a pecuniary point of view, 
although published by subscription Hr. Busby says, u bis 
fate, it has been remarked, was not happier than that of too 
many whose labours delighted and illumined mankind lie 
w 7 as exalted and neglected—lauded with commendations, and 
consigned to poverty.” 

B 
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Some of the editors of the more recent editions contend 
that De Lolme himself translated his work, and that it is 
his translation which has ever since been before the public, 
and they also contend that his having contributed to the 
newspapers, and having written several works afterwards 
in the English language, constitute sufficient proof of his 
ability to write pure idiomatic and attractive English. Eut 
the truth is, that had the sheets been printed as he had 
translated them, the work would scarcely have been under¬ 
stood by the English people, and we have reason to believe 
the excellent language and style of the first English edition 
is due to the generosity of that eminent and great man, 
the late Baron Masseres. In a work written by the learned 
baron, intituled the “ Canadian Freeholder,” now little 
known, as the circumstances which occasioned its publi¬ 
cation have passed away, the style is remarkably similar to 
that of the “ Essay on the English Constitution,” and 
Baron Masseres was at the same time an elegant and ac¬ 
complished French as well as Enghsh scholar Mr. De 
Lolme had been introduced to that distinguished gentleman, 
and on submitting some sheets of his translation, the Baron, 
with his usual kindness, offered to correct the Gallicisms, 
which would have rendered the essay unintelligible to 
ordinary readers, and transformed the style into that pure 
and unaffected Enghsh phraseology which pervades with a 
few exceptions the present edition * During several months 
De Lolme visited Baron Masseres each morning at his 
chambers m the Temple, and we have no doubt that it was 
under his superintendence and friendship that the work 
appeared m a readable and popular form. The author had 
become acquainted with Lord Abingdon at Geneva, and 
dedicated his essay m the first instance to his lordship , but 
De Lolme was not only capricious but frequently un¬ 
grateful, and he changed the dedication before the book was 
published. In a subsequent edition, in which he enlarged 
the work, and from not having the assistance of Baron 
Masseres, he introduced several Gallicisms and incongruities 

* The exceptions are insertions made by Be Lolme m subsequcnl 
editions. It is probable that the late Mr Jfellowes, who was an elegant 
wnter, and the fnend of Baron Masseres, who bequeathed him Ins for¬ 
tune, also assisted m correcting Be Lolme’s style. 
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winch, in a few paragraphs, contrast unfavourably with 
the generally chaste style of the essay. That Be Lolme 
was a man of genius and learning cannot be doubted, but 
during his sojourn m England he appears to have ex¬ 
perienced great pecuniary difficulties. Tie was so improvi¬ 
dent and extravagant that he v ould have squandered the 
largest fortune Tie was occasionally successful m specu¬ 
lating m the funds, and it is asserted that when he by 
such chances or by play gained money, he disappeared 
altogether from society, resorted to secret places, and only 
re-appeared m a state of utter poverty. Generally his 
residence was unknown. TIis personal appearance varied 
with his changes of fortune Occasionally, when possessed 
of money, he appeared in the fashionable attire of the day, 
with a sword and bag-wig When m distress he exhibited 
the miserable and degraded appearance of a tattered and 
slovenly vagabond. More than once he was reduced to 
perform menial services for a subsistence. Tie used to hire 
lodgings under a feigned name, and on Br. Wolcott asking 
him one day where he lived, he replied, “ Why, my dear 
doctor, between Westminster Bridge and Hyde Park 
Corner ” He sometimes owed his means of living to the 
Literary Fund, and the only places of residence in winch 
he was known to have lived were in Back Lane, Hatton 
Garden, Green Street, Leicester Square, and in some 
hiding-places m Pimlico and Mary-le-bone. In 1775, he 
attempted a periodical publication entitled the “ News 
Examiner ” the object of which was to expose tho incon¬ 
sistency of the London journals by republishing their 
leading articles. But the enterprise became a victim to 
the Stamp Office, which declared that the periodical was 
liable to duty, and wduch Be Lolme was unable to pay. 

His genius and talents led to his being introduced to 
Mr. Fox, Mr Burke, Colonel Barre, Lords North, Abing¬ 
don, and Lyttleton, and as long as his eccentricities and 
irregularities allowed him to be decent and bearable, a cover 
was daily laid for him at the hospitable table of Lord George 
Sackville 

As to the copyright of bis “ Essay on the Constitution of 
England,” the editor of an edition published in 1821 bit) s 
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he sold the copyright in 1781, until w Inch time he was 
accustomed to publish upon his own account. But the true 
account of the copyright of the essay is stated by Mr 
Henry G- Bohn in his pamphlet on the “ Question of Un¬ 
reciprocated Foreign Copyright m Great Britain”—“ Be 
Lolme,” says Mr Bohn, “ finding his work approved, set 
about translating it into English, which translation was not 
published till five years after the French work, viz m June, 
1775 In the meantime tw o London booksellers had pro¬ 
cured a translation and w ere on the eve of publishing it, 
but consented to sell it to Be Lolme, who paid them ten 
pounds, 6 m order,’ to use his own words, ‘ to engage them 
to drop the undertaking ’ He afterwards published Ins 
work on joint profits with a bookseller 3 and there seems 
little doubt but this very translation is the one he used, 
the language of the work being very superior to his own 
preface, or to anything else he afterwards wrote In Ins 
preliminary essay he congratulates himself that he was 
allowed to sell and profit by his book without molestation 
It seems, therefore, that unless he had bought up and made 
terms with the booksellers who had projected the trans¬ 
lation, he would have had no benefit therein There is no 
doubt but that there was a copyright in this particular 
translation, but had there been any temptation to make 
another there was nothing to prevent it In 1781 the work 
was bought of Be Lolme by the trade, and was thereafter 
published under their mutual protection as what is techni¬ 
cally called a share book ” 

After experiencing various vicissitudes of fortune—at one 
time mingling with the first society m the kingdom and 
enjoying the hospitalities of the great, or becoming com¬ 
paratively rich by gambling and jobbing m the funds, and 
soon afterwards reduced by his extravagance and im¬ 
prudence to poverty and rags—he was enabled by the 
benevolence of a few men who admired his genius, learning, 
and abilities, to return to Geneva, where he became pos¬ 
sessed of some property, left him, it is said, by an uncle 
He was about the same time elected a member of tbe 
Council of Two Hundred He died m 1806-7 at Gawen 
in the canton of Geneva, aged nearly 66 years, having, it is 
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said, shortly before been made a sous-prefet under the 
Emperor Napoleon # 

Thus lived and died John Louis De Lolme, whose genius 
and abilities were only obscured by his imprudent and ex¬ 
travagant habits Had lie returned to Prance after the 
publication of his “ Essay on the English Constitution, 51 
so great was his reputation that if he had been free from 
dissipation, irregularities, and caprice, he would probably 
have been elevated to one or more of the most distinguished 
public trusts under the empire He was well grounded m the 
sciences, and he was a profound mathematician Among his 
favourite studies were mechanics and chemistry Although 
a spendthrift he was a man of honourable principle , for on 
acquiring the means of payment at Geneva, be remitted 
the amount of the debts w Inch he owed m England, lie 
complained of ingratitude on the part of great men m tins 
country , and Dr Wolcott s, “ At length, to the disgrace 
of our nation, this illustrious foreigner, unpatromzed by our 
Parliamentary phalanxes, who admired his talents and 
quoted his political lucubrations, retired m penury from this 
ungrateful country, where he had moved a comet amid a 
cluster of political stars, to part with existence amid the 
frigid and inhospitable mountains of Switzerland ” 

TIis other worlds w r ere published m Drench and English, 
blit they are now unknown to the public of Europe, although 
they may be found m some of the principal libraries The 
first w r as a “ Parallel between the English Constitution and 
the Ancient Government of Sweden,” published m quarto 
in the year 1772 t IDs next is the “ History of the Pla- 
gellants, or Memoirs of Superstition, by One who is not a 
Doctor of the Horbomie,” published m quarto m 3778 by 
Walker, and m French. Then follow “An Introduction to 
Defoe’s History of the Union of Scotland with England,” 
and afterwards “ The British Empire m Europe,” in three 
parts, 1787, by White , “ Thoughts on the Window Tax” 

# It appears doubtful if ho over filled this office, for in Geneva it 
was usually behoved lie died m poverty 

t In the title-page of this work I)c holme styles himself LL JD , but 
it has not boon discovered w here he obtained this degi ee 
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(no date) , “ Thoughts on the Shop Tax and the Imposts 
on Hankers and Pedlars ” 

Among his letters which appeared m the journals, Dr. 
Coote mentions a paper of great merit on the Question 
whether the Impeachment of Mr. Warren Hastings abated 
by the Dissolution of Parliament He also published m 
Drench a work entitled “ Examen Philosophique et Politique 
relatif de lois relatives aux manage, repudiation, divorce, et 
separation” (no date) , and m the same language he pub¬ 
lished m 1796 an Essay, m quarto, on the Union of the 
Church and State of England. 

His friend, Dr Woleot, tells us that “ the figure of De 
Lolme was neither diminutive nor gigantic; his features 
were animated and pleasing, his eye was replete with 
splendid vivacity, and emitted rays of sagacious intelligence, 
his observations demonstrated a felicity of thought and a 
profound knowledge of men and things, his utterance, clear 
and unemharrassed, united to its promptness an eloquence 
that w ould have shone m our courts of judicature, or in 
the more important circumference of Parliamentary dis- 
cussion, his manners were mild opposed m argument, he 
had too much politeness to exhibit displeasure at dis¬ 
comfiture, too much candour to be hostile to the voice of 
truth when he made his secession from company, he seldom 
departed without leaving behind him some gem of senti¬ 
ment that, m idea, pleasingly prolonged his presence; his 
conversation was strikingly vivid The stores of f his mmcl 
were immense, and the course of his imagination was the 
flight of an eagle ” 

Dr Coote, in a sketch of De Lolme, says, “ his per¬ 
ception was acute and his mind vigorous. Hot content 
with a hasty or superficial observation of the characters of 
men and the affairs of states, he examined them with a philo¬ 
sophic spirit and a discerning eye He had the art of 
pleasing m conversation, possessed a talent for pleasantry 
and humour, and has been compared to Burke for the 
variety of his allusions and the felicity of his illustrations. 

# That no such abatement can tahe place by a dissolution of Parlia¬ 
ment was settled by the Bill of Eights 
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His general temper lias been praised, but bis spirit was 
considered by many as too high for lus fortune yet m one 
respect his mind assimilated to the occasional penury under 
which he laboured, for m his mode of living he could imitate 
the temperance and self-denial of a philosopher 55 

The frailties of De Lolme have, however, departed with 
him his genius and learning still remain m his works 
England should not have allowed him to starve for his 
“ Essay on the English Constitution” has made many 
thousands acquainted with our government, our institutions, 
our civil and religious liberties, to those who would not other¬ 
wise have appreciated the inestimable blessings which have 
enabled us m defiance of the general wars produced by the 
Erench Devolution, and while other countries were sub¬ 
jected to the greatest domestic calamities, to preserve hap¬ 
piness m our homes, order m our streets, security for 
our persons and property on our highways and m the open 
country, and under which we have become the only nation 
in Europe which enjoys freedom of speech,—freedom of the 
press,—freedom from arbitrary arrests and imprisonment,— 
freedom of political opinion,—equality before the law,—and 
the enjoyment of political and religious liberty. 

De * Lolme’s “Essay on the Constitution of England” 
will therefore always form a standard work, so long as we 
enjoy the blessings of freedom and of a secure and moderate 
government* 
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CONSTITUTION OF ENGLAND. 


INTRODUCTION. 

The apint of philosophy -winch peculiar] y distinguishes the 
present age, alter having corrected a nipuber of errors fatal 
to society, seems now to be doectecl towards the principles 
of society itself, and we see prejudices vanish which are 
difficult to overcome, m proportion as it is dangerous to 
attack them * This rising freedom of sentiment, the ne¬ 
cessary forerunner of political freedom, led me to Imagine 
that it would not be unacceptable to the pubhe to lie made 
acquainted with the principles of a constitution on which 
the eye of curiosity scorns now to bo mm orally turned, 

* As every popular notion which may contribute to the support of 
an nibitrary government is at all times vigilantly pi elected by the whole 
strength ot it, political piejudiees aio last of all, if ever, shaken olfby a 
nation subjected to such a government, A great change m tins respect, 
however, has oflato taken place m Fiance, where tins hook was first 
published , and opinions are n >w discussed theie, and tenets avowed, 
which, m the time of Louis the Fourteenth, would have appeared 
dowmight blasphemy, it is to this an allusion is made above, 

[Tins observation is memorable as made with respect to France m 
1775, now seventy-eight years ago. Since that time, there have occurred 
m that country, first a terrible and bloody revolution,—then the abo¬ 
lition of monarchy, the execution of tin* lung and Queen and others of 
the royal family,—then a republic,—then an imperial and military 
despotism,—then a rcstoi at ion of the old dynasty,—then m 3830 another 
bloody revolution,—a new royal dynasty—bloody attempts to overthrow 
that dynasty,—a successful revolution m 1818,—much bloodshed—- 
then a revolution and a republic,—then a roup d'eta^—tho abolition of 
all civil, political, and religious liberty,—and the ro-ebtablislmient of the 
Empire by the nephew of Napoleon,—iW. 
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and which, though celebrated as a model of perfection, is yet 
but little known to its admirers 

I am aware that it will be deemed presumptuous m a man 
who has passed the greatest part of his life out of England 
to attempt a delineation of the English government, a 
system which is supposed to be so complicated as not to be 
understood or developed, but by those who have been ini¬ 
tiated m the mysteries of it from their infancy 

But, though a foreigner m England, yet, as a native of a 
free country, I am no stranger to those circumstances which 
constitute or characterise liberty Even the great dispro¬ 
portion between tbe republic* of which I am a member (and 
m which I formed my principles) and the British empire, has 
perhaps only contributed to facilitate my political inquiries 

As the mathematician, the hotter to discover tbe pro¬ 
portions he investigates, begins with freeing Ins equation 
from coefficients , or such other quantities as only perplex 
without properly constituting it, so it may be advantageous 
to the inquirer after the causes that produce the equilibrium 
of a government, to have previously studied them, disengaged 
from the apparatus of fleets, armies, foreign trade, distant 
and extensive dominions; m a word, from all those brilliant 
circumstances which so greatly affect the external appearance 
of a powerful society, hut have no essential connexion with 
the real principles of it 

It is upon the passions of mankind, that is, upon causes 
which are unalterable, that the action of the various parts of 
a state depends The machine may vary as to its dimen¬ 
sions, but its movement and acting springs still remain 
intrinsically the same, and that time cannot be considered 
as lost which has been spent m seeing them act and move in 
a narrower circle 

One other consideration I will suggest, which is, that the 
very circumstance of being a foreigner may of itself be 
attended, m this case, with a degree of advantage The 
English themselves (the observation cannot give them any 
offence) having their eyes open, as I may say, upon their 
liberty, from their first entrance into life, are perhaps too 

* Geneva, the liberties of which were destroyed by Napoleon; and 
never restored thoroughly on the old democratic principle of that 
canton. — M, 
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much familiarised with its enjoyment to inquire with real 
concern into its causes Having acquired practical notions 
of their government long before they have meditated on it, 
and these notions being slowly and gradually imbibed, they 
at length behold it without any high degree of sensibility , 
and they seem to me, m this respect, to be like the recluse 
inhabitant of a palace, who is perhaps in the worst situation 
for attaining a complete idea of the. whole, and never expe¬ 
rienced the striking effect of its external structure and 
elevation, or, if yon please, like a man who, haMiig always 
had a beautiful and extensive scene before his eyes, continues 
for over to view it with indifference 

But a stranger,—beholding at once the various parts of a 
constitution displayed before him, which, at the same time 
that it carries liberty to its height, has guarded against 
inconveniences seemingly inevitable, beholding, m short, 
those things carried into execution which ho had ever 
regarded as more desirable than possible,—is struck with a 
kind of admiration, and it is necessary to bo thus strongly 
affected by objects, to be enabled to reach the general 
principle winch governs them. 

Hot that I mean to insinuate that I have penetrated with 
more acuteness into the constitution of England than others; 
my only design m the above observations was to ofn late an 
unfavourable, though natural prepossession; and it, either 
m treating of the causes which originally produced the 
English liberty, or of those by which it continues to be 
maintained, my observations should be found new or sin¬ 
gular, 1 hope the English reader will not condemn them, 
but where they shall bo found inconsistent with history, or 
with daily experience. Of readers m general 1 also request 
that they will not judge of the principles l shall lay down, 
but from their relation to those of human nature; a consi¬ 
deration which is almost the only one essential, and lias 
been hitherto too much neglected by the waiters on the 
subject of government 
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A SURVEY OF THE VARIOUS POWERS INCLUDED IN THE 
ENGLISH CONSTITUTION, AND OF THE LAVS 
DOTH IN CIVIL AND CRIMINAL CASES 


CHAPTER I 

CAUSES OF THE LIBERTY OF THE ENGLISH NIHON REASONS OP THE 
DIFFERENCE BETWEEN THE GOVERNMENT OF ENGLAND AND THAT 
OF FRANCE IN ENGLAND, THE GREAT POWER OF TIIE CROWN, 
UNDER THE NORMAN KINGS, CREATED AN UNION BETWEEN THE 
NOBILITY AND THE PEOPLE 

"When the Romans, attacked on all sides by the barbarians, 
were reduced to the necessity of defending the centre of 
their empire, they abandoned Great Britain, as well as 
several other of their distant provinces The island, thus left 
to itself, became a prey to the nations inhabiting the shores 
of the Baltic, who, having first destroyed the ancient inha¬ 
bitants, and for a long time reciprocally annoyed each other, 
established several sovereignties m the southern part of the 
island, afterwards called England, which at length were 
united under Egbert into one kingdom # 

The successors of this prince, denominated the Anglo- 
Saxon princes, among whom Alfred the Great and Edward 
the Confessor are particularly celebrated, reigned for about 
two hundred years * but though our knowledge of the 
principal events of this early period of the English history 
is m some degree exact, yet we have but vague and un¬ 
certain accounts of the nature of the government which 
those nations introduced 

* This union was far from being complete under any of the Anglo- 
Saxon Kings, until the leign of Allied .—Ed 
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It appears to have had little more affinity with the present 
constitution, than the general relation, common indeed to 
all the governments established by the northern nations,— 
that of having a king and a body of nobility, and the an¬ 
cient Saxon government is C£ left us m story (to use the 
expressions of Sir William Temple on the subject) but like 
so many antique, broken, or defaced pictures, winch may still 
represent something of the customs and fashions of those 
ages, though little of the true lines, proportions, or 
resemblance 

It is at the mra of the conquest that we are to look for the 
real foundation of the English Constitution Erom that 
penod, says Spchnan, novas sedonmi nascitar ordo t 

* Sec lus Introduction to the History of England 

f Sec Spelman, Of Parliament*, It has been a fa vomit e thesis with 
many wnteis, to pretend that the Sa\on government was, at the tune 
ol the conquest, by no means subvcited,—that William of Normandy 
legally acceded t o the tin one, and consequently to the engagements if 
r,he Saxon Kings and much argument lias m particular been employed 
withiegard to the woul conqimt , winch, it has been said, m the feudal 
sense, only meant acquisition These opinions lime "been particularly 
insisted upon m times ot popular opposition and, indeed, theie was a 
fai groat ei probability of success, m raising among the people the notions 
(tamihar to them) ol legal claims and long-established < ustoms, than m 
argiung with them from the no less rational, but less determinate, and 
somewhat dangerous doctrines, concerning the ongmal right,s of man- 
bind, and the lawlulness of at all times opposing force to an oppressive 
govei n merit 

But if we consider that- the manner m which the public power is 
formed in a state is so voiy essential a part of its government, and that 
a thorough change m this respect was mtiodueed into England by the 
conquest, we shall not scruple to allow that a new govern went was es¬ 
tablished Nay, as almost the whole landed property m the kingdom was 
at that time transferred to other hands, a new system of criminal 
justice introduced, and the language of the law moi cover altered, the 
revolution may be said to lm\ e been such as is not perhaps to be 
paralleled m the history of an) other country 

Some Saxon laws, favourable to the liberty of the people, weie 
indeed again established under the successors of William* but the 
introduction of some new modes of proceeding m the courts of justice, 
and of a few particular laws, cannot, so long as the ruling power m the 
state remains the same, be said to be the introduction of a new govern¬ 
ment , and as, when the laws m question were again established, the 
public power m England continued m the same channel where the 
conquest had placed it, they were moic properly new modifications of 
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William of Normandy having defeated Harold, and made 
himself master of the crown, subverted the ancient fabric of 
Saxon legislation he exterminated, or expelled, the former 
occupiers of lands, m order to distribute their possessions 
among his followers, and establish the feudal system of 
government, as better adapted to his situation, and indeed 
the only one of which he possessed a competent idea # 

This sort of government prevailed also m almost all the 
other parts of Europe But, instead of being established 
by dint of arms, and all at once, as m England, it had 
only been established on the continent, and particularly m 
Erance, through a long series of slow successive events ,— 
a difference of circumstances this, from which consequences 
were m tune to arise as important as they were at first 
difficult to be foreseen. 

The German nations who passed the Bhme to conquer 
Gaul were in a great degree independent; their princes had no 
other title to their power but their own valour and the free 
election of the people, and, as the latter had acquired m 
their forest but contracted notions of sovereign authority, 
they followed a chief less in quality of subjects, than as 
companions in conquest 

Besides, this conquest was not the irruption of a foreign 
army, which only takes possession of fortified towns,—it 
was the general invasion of a whole people m search of new 

the Anglo-Saxon constitution than they were the abolition of it, or, 
since they wore again adopted from the Saxon legislation, they weie 
rather imitations of that legislation, than the restoration of the 
Saxon government 

Contented, however, with the two authorities I have above quoted, I 
shall dwell no longer on a discussion of the precise identity, or difference, 
of two governments, that is, of two ideal systems, winch only exist 
m the conceptions of men. Nor do I wish to explode a doctrine, which, 
m the opinion of some persons, giving an additional sanction and 
dignity to the English government, contributes to increase their love 
and respect for it It will be sufficient for my purpose, if the reader 
shall be pleased to grant that a material change was, at the time of the 
conquest, effected in the government then existing, and is accordingly 
disposed to admit the proofs that will presently be laid before him, of 
such change having prcpaied the establishment of the piesent English 
constitution 

# The feudal system established by the conqueror was the most 
inexorable tyranny ever established in Europe Wee note, p 1G —A/. 
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Habitations, and, as the number of tbe conquerors bore a 
great proportion to that of tbe conquered, who were at the 
same time enervated by long peace, the expedition was no 
sooner completed that all danger was at an end, and of 
course their union also After dividing among themselves 
what lands they thought proper to occupy, they separated, 
and though their tenure was at first only precarious, yet, in 
this particular, they depended not on the king, but on the 
general assembly of the nation * * * § 

Under the kings of the fiist race, the fiefs, by the mutual 
connivance of the leaders, at first became annual, afterwards, 
held for life. Under the descendants of Charlemagne they 
became hereditary.f And when at length Hugh Capet 
effected his own election, to the prejudice of Charles of 
Lorram, intending to lender the crown, which m fact was a 
fief, hereditary m his own family ,% he established the hero- 
ditanship of fiefs as a general principle; and from this epoch 
authors date the complete establishment of the feudal 
system m Prance 

On the other hand, the lords who gave their suffrages to 
Hugh Capet forgot not the interest of their ovm ambition. 
They completed the breach of those feeble ties which sub¬ 
jected them to the royal authority, and became everywhere 
independent. They left the king no jurisdiction,* either 
over themselves or their vassals ; they reserved the right of 
waging war with each other; they even assumed the same 
privilege, m certain cases, with regard to the king himself ,§ 

* Tho fiefs were originally called ierrte jure lenefim covceesa* , and 
it was not till under (Jinnies /e G)os that tho term Jwf began to be m 
use Boo Beneiuciitm, Ghus Du Camje 

t Jpud F) ancos veto, sensim pedeteu ti mque, jure h ter edit m to ctd Jieeredes 
mbmde tmnsierunt feuda, quod labente seouh mmo mcejut, Bee FBtrntJM, 
Du Cange. 

J Hotoman has proved beyond a doubt, in his jFranco* Graftia, that, 
under the two first races of kings, the crown of Prance was elective. 
Tho princes of the reigning family had nothing more m their favour 
than the custom of choosing one of that house 

§ The pnncipal of these eases was, when the king refused to appoint 
judges to decide a difference between himself and one of ins first barons . 
the latter had then a right to take up arms against the kmg % and the 
subordinate vassals wore ho dependent on their immediate lords fh it 
they were obliged to follow them against the lord paramount, Bt, 
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so that if Hugh Capet, by rendering the crown hereditary, 
laid the foundation of the greatness of his family, and of 
the crown itself, yet he added little to his own authority, 
and acquired scarcely anything more than a nominal 
superiority oyer the number of sovereigns who then 
swarmed m France # 

But the establishment of the feudal system in England 
was an immediate and sudden consequence of that conquest 
which introduced it Besides, this conquest was made by a 
prince who kept the greater part of his armyun Ins own 
pay, and who was placed at the head of a people over whom 
he was an hereditary sovereign,—circumstances w Inch gave 
a totally different turn to the government of that kingdom 

Surrounded by a warlike, though a conquered nation, 
William kept on foot part of his army The English, and 
after them the Normans themselves, having revolted, lie 
crushed both, and the new king of England, at the head of 
victorious troops, having to do v ith two nations lying under 
a reciprocal check from the enmity they bore to each other, 
and, moreover, equally subdued by a sense of their unfortu¬ 
nate attempts of resistance, found himself m the most 
favourable circumstances for becoming an absolute monarch, 
and his law s thus promulgated m the midst, as it were, of 
thunder and lightning, imposed the yoke of despotism both 
on the victors and the vanquished.! 

Louis, though the power of the crown was m his time much increased, 
was obliged to confirm both this privilege of the first barons, and this 
obligation of their vassals 

* te The grandees of the kingdom, 5 ’ says Mezeray, “ thought that 
Hugh Oapet ought to put up with all tlieir insults, because they had 
placed the eiown on his head* nay, so groat was their licentiousness, 
that, on Ins writing to Audebert, viscount of Perigueux, ordenng him 
to raise the siege he had laid to Tours, and asking him, by way ot 
reproach, who had made him a viscount ? that nobleman haughtily 
answered, c Not yon , hut those that made you a king ’ ” [(Je n’est pas 
vous, mais ceux qui vous out fait roi ] 

f The Noiman lungs ruled with despotic tyranny, and their judu ml 
and political maxims were made subservient to the inexorable rule of 
stem feudal domination All independent action was denied to the 
barons, knights, and people, which did not correspond with the will of 
the supreme chief of all—the king—who held every family m the king¬ 
dom m bondage to himself by kmglit-semce and vassalage His fines, 
tenths, fifteenths, scutages, and taxes on hundreds, and various extor- 
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He divided England into sixty thousand two hundred and 
fifty military fiefs, all held of the crown, the possessors of 
■which were, on pain of forfeiture, to take up arms, and 
repair to his standard on the first signal he subjected not 
only the common people, but even the barons, to all the 
rigours of the feudal government, he even imposed on them 
Ins tyrannical forest laws,* 

tions, were uncertain m rrambei and amount, and endless m exaction 
and piaetiee Under the Saxon penocl the ecclesiastics managed to 
evade paying taxes for their lands They never escaped under the 
Noiman kings, who practically consulted .England no more than as a 
gieat field lor plunder, and who often subjected the monastencs to 
spoliation, and the pnests and abbots to fines and confiscations 
William the Conqueror spoliated the Saxon clei gy> Ilemy the Second 
seized u-Becket’s revenues , Biehai d laid the abbeys under conti ibution , 
he made the Cistercians compound by paving 150,000 murk** foi thur 
wool, lie exacted the fourth of the icnts ol the clergy , and a fouith 
of some, and the tenth of the revenues of all clerks The Norman 
kings laid down as an absolute feudal tenure, that every manor, even 
those of the church and abbeys, was held, either immediately or 
mediately, as a benefice, of which the possessor was a tenant of the 
crown m capite , or as a sub-vassal for the tenants of those manois 
were all bound by specific sci vices Beyond those it was undersiood 
the king could assemble Ins barons when ho demanded extraordinary 
aids 01 grants The attendance of the barons on those occasions, con¬ 
sidered by some a puvilegc, by others a grievance, w r as termed the omi, 
in contradistinction to the military service ol the baions and manorial 
lords During the Norman period the king held the barons under iully 
as gieat submission as the barons held their own vassals. But alter 
the Norman rule ceased, both in Rngland and m France, the barons 
acquired the real, while the kings possessed little more than the 
nominal power, excepting when the frequent quarrels between the 
barons enfeebled their strength, and increased the regal authority. 
The ecclesiastical barons considered themselves as prelates or abbots, 
altogether independent of the state, and accountable only to the Hope. 
As the clcigy could have no legitimate children, on their death t he king 
oonsideied their benefices as reversionary, and then as being vested m 
the crown During the turbulence of the feudal age, the attai hmuut of 
vassals to their chiefs, and the social relations which subsisted between 
the baion and his followers, were maintained by that mutual protect ion 
which the one required of the other as essential to their personal safety 
The civil jurisdiction and military authority were also united, and 
formed an inseparable bond of feudal union between, the baron and his 
vassals — JEd. 

* He reserved to himself an exclusive privilege of killing game 
throughout England, and enacted the severest penalties on nil who 
should attempt it without his permission. The suppression, or rather 

0 
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He assumed the prerogative of imposing taxes He 
invested himself with the whole executive power of govern¬ 
ment But what was of the greatest consequence, he 
arrogated to himself the most extensive judicial power by 
the establishment of the court which was called Aula Regis* 
—a formidable tribunal, which received appeals from all the 
courts of the barons, and decided, m the last resort, on the 
estates, honour, and lives of the barons themselves, and 
which, being wholly composed of the great officers of the 
crown, removable at the king’s pleasure, and having the 
king himself for president, kept the first noblemen m the 
kingdom under the same control as the meanest subject f 

Thus, while the kingdom of France, m consequence of 
the slow and gradual formation of the feudal government, 
found itself, m the issue, composed of a number of parts 
simply placed by each other, and without any reciprocal 
adherence, bhe kingdom of England, on the contrary, from 
the sudden and violent introduction of the same system, 
became a compound of parts united by the strongest ties , 
and the regal authority, by the pressure of its immense 
weight, consolidated the whole into one compact indissoluble 
body 

To this difference m the original constitution of Franco 
and England—that is, m the original power of their kings— 
we are to attribute the difference, so little analogous to its 
original cause, of their present constitutions This fur¬ 
nishes the solution of a problem which, I must confess, for 
a long time perplexed me, and explains the reason why, of 
two neighbouring nations, situated almost under the same 
climate, and having one common origin, the one has attained 
the summit of liberty, the other has gradually sunk under 
an absolute monarchy J 

mitigation, of these penalties, was one of the articles of the Clmria de 
Fou>$ta, which the barons afterwards obtained by force of arms. 
Nullus de mUro amittat vttam, vel membra^ pro venatione nostrd, Ch. de 
Forest Art 10 

# See Bracton, lib m t 1, 6, 7 ,—Ed 

f The Conqueror, however, retained the Anglo-Saxon county courts, 
which he modelled so as to be subservient to his extortions —r -Ed 

% The feudal despotism of the Conqueror was certainly complete; 
hut there were many counteracting circumstances which though silenced 
were never extinguished The traditional love for the Saxon laws and 
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In France, tlie royal authority w as indeed inconsiderable * 
but tins circumstance was by no means favourable to the 
general liberty Tlie lords were everything; and the bulk 
of the nation were accounted nothing All those wars 
which were made on the king had not liberty for their 
object, for of this the chiefs alieady enjoyed too great a 
share they were the mere effect of private ambition or 
caprice The people did not engage m them as associates 
m the support of a cause common to all, they were dragged, 
blindfold, and like slaves, to the standard of their leaders 
In the meantime, as the laws, by virtue of which their 
masters were considered as vassals, had no relation to those 
by 'which they were themselves bound as subjects, the 
resistance, of which they were made the instruments, never 
produced any advantageous consequence in their favour, nor 
did it establish any principle of freedom that v as applicable 
to them 

The inferior nobles, who shared in the independence of 
the superior nobility, added the effects of their own inso¬ 
lence to the despotism of so many sovereigns, and the 
people, wearied out by sufferings, and rendered desperate by 
oppression, at times attempted to revolt But, being par¬ 
celled out mto so many different states, they could never 
perfectly agree either in the nature or the tunes of their 
complaints The insurrections, which ought to have been 
general, were only successive and particular. In the mean¬ 
time, the lords, over uniting to avenge their common cause 
as masters, fell with irresistible advantage on men who were 
divided. the people were thus separately, and by force, 
brought back to their former yoke, and liberty, that 
precious offspring, which requires so many favourable cir¬ 
cumstances to foster it, was everywhere stilled in its birth* # 

At length, when by conquests, by escheats, or by treaties 

local courts was always dear to the hearts of tho English under the 
Norman rule The people were the offspring ol many races, yet the 
speech of the groat majority was Anglo-Saxon, and that speech, m 
which also the Anglo-Saxon clergy spoke to and inspired tho people 
with hope, was always maintained, and finally prevailed until it became 
the general language of the nation, of tho laud, of the courts, and even 
of the palace —Ed 

* It may he seen m Mezeray, how tho Flemings, at the time of the 
great revolt which was caused, as he says, <c by tho inveterate hatred of 
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the several provinces came to be re-imited* to the extensive 
and continually increasing dominions of the monarch, they 
became subject to their new master, already trained to 
obedience The few privileges which the cities had been 
able to preserve were little respected by a sovereign who 
bad himself entered into no engagement for that purpose ; 
and, as the re-unions were made at different times, the kmg 
was always in a condition to overwhelm every new province 
that accrued to him with the weight of all those he already 
possessed 

As a farther consequence of these differences between 
the times of the re-unions, the several parts of the kingdom 
entertained no views of assisting each other "When some 
reclaimed their privileges, the others, long since reduced to 
subjection, had already forgotten theirs Besides, these 
privileges, by reason of the differences of the governments 
under which the provinces had formerly been held, v r ore also 
almost everywhere different the circumstances winch hap¬ 
pened m one place thus bore little affinity to those which 
fell out m another; the spirit of union was lost, or rather 
had never existed ; each province, restrained withm its par¬ 
ticular bounds, only served to ensure the general submission; 
and the same causes which had reduced that spirited nation 
to a yoke of subjection, concurred also to keep them under 
it 

Thus liberty perished in Prance, because it wanted a 
favourable culture and proper situation Planted, if I may 
so express myself, but just beneath the surface, it presently 
expanded, and sent forth some large shoots, hut, having 
taken no root, it was soon plucked up. In England, on the 
contrary, tlio seed, lying at a great depth, and being covered 
with an enormous weight, seemed at first to be smothered * 
but it vegetated with the greater force , it imbibed a more 
rich and abundant nourishment, its sap and juice became 
better assimilated, and it penetrated and filled up with its 
roots the whole body of the soil. It was the excessive 

the nobles (lea gentils-hommes) against the people of Ghent,” were 
crushed by the union of almost all the nobility of Trance —See Mezeuiy, 
Reign of Qhailes VI 

m The word re-union expresses m the Trench law, or history, the 
reduction of a province to an immediate dependence on the crown. 
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power of tlie king which made England free, because it was 
this very excess that gave rise to the spirit of union, and of 
concerted resistance Possessed of extensive demesnes, the 
king found himself independent invested with the most 
formidable prerogatives, ho crushed at pleasure the most 
powerful barons m the realm It v r as only by close and 
numerous confederacies, theiefore, that these could resist 
his tyranny, they even were compelled to associate the 
people ixi them, and make them partners of public liberty 

Assembled with their vassals m their great halls, where 
they dispensed their hospitality, deprived of the amusements 
of more polished nations —naturally inclined, "besides, freely 
to expatiate on objects of which their hearts were full—their 
conversation natuially turned on the injustice of the public 
impositions, on the tyranny of the judicial proceedings, and, 
above all, on the detested forest law s 

Destitute of an opportunity of cavilling about the mean¬ 
ing of laws the terms of winch wore precise, or rather 
disdaining the resource of sophistry, they weie naturally 
led to examine the first principles of society, they inquired 
into the foundations of human authority, and became con¬ 
vinced that power, wdien its object is not the good of those 
who aie subject to it, is nothing more than the right of the 
strongest, and may be repressed by the exertion of a similar 
right 

The different orders of the feudal government, as esta¬ 
blished in England, being connected by tenures exactly 
similar, the same maxims winch wore laid down as true 
against the lord paramount, m behalf of the lord of an 
upper fief, w r ere likewise to he admitted against the latter, 
in behalf of the owner of an inferior fief The same maxims 
were also to be applied to the possessor of a still lower fief * 
they farther descended to the freeman and to the peasant; 
and the spirit of liberty, after ha\ mg circulated through the 
different branches of the feudal subordination, thus con¬ 
tinued to flow tinough successive homogeneous channels; 
it forced a passage into the remotest ramifications, and the 
principle of primeval equality became everywhere diffused 
and established a sacred principle, which neither injustice 
nor ambition can erase; which exists in every breast, and 
to exert itself, requires only to be awakened among the 
numerous and oppressed classes of mankind! 

V 
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But when the barons, ■whom their personal consequence 
had at first caused to be treated with caution and regard by 
the sovereign, began to be no longer so,—when the tyran¬ 
nical laws of the Conqueror became still more tyrannically 
executed,—the confederacy, for which the general oppression 
had paved the way, Distantly took place. The lord, the 
vassal, the inferior vassal, all united They even implored 
the assistance of the peasants and cottagers, and the 
haughty aversion with which on the continent the nobility 
repaid the industrious hands that fed them, was m England 
compelled to yield to the pressing necessity of setting 
bounds to the royal authority 

The people, on the other hand, knew that the cause they 
were called upon to defend was a cause common to all; and 
they were sensible, besides, that they were the necessary 
supporters of it Instructed by the example of their 
leaders, they spoke and stipulated conditions for themselves 
they insisted that, for the future, every individual should be 
entitled to the protection of the law, and thus did those 
rights with vInch the lords had strengthened themselves, m 
order to oppose the tyranny of the crown, become a bulwark 
which was m time to restrain their own # 

* In tracing the history of the constitution of England, wc find that 
from its oi igmal Saxon and Scandinavian source, it flowed on, acquiring 
breadth and strength, tin ough the reigns of Alfred and Edwaid the 
Confessoi , that like a powerful river which for a pait of its course 
disappeais beneath rocks and earth, it seemed invisible dm mg the 
reigns of the two first Norman lungs , that it faintly reappeaied under 
the thud, mid that it became flic law of the icalxn by humbling a 
tyrant, less than two years befoic the death of John, who may be con¬ 
sidered the last king of the Norman period of Bntish history From 
that tune it has at different periods acquired those buttressos of solidity 
which have secured the civil and political liberties of the British nation. 
Even more, the faithful transcripts of the laws and institutions which 
originated m the Saxon age, and which gradually acquired strength by 
resistance to oppression, nave passed over the Atlantic Ocean and have 
taken firm root m the soil of America They grew strong m its 
invigorating fertility, and m accordance with the generous nature of 
the original plant, the Anglo-Americans have matured and consolidated 
the most free and perfect republican government that has ever been 
framed, securing and extending its benefits to a present generation of 
more than 2(5,000,000 of intelligent, active, powerful and thriving 
people, who speak the language of, and enjoy nearly the same laws and 
institutions as, the people of England.— J3d, 
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CHAPTER II 


A SECOND ADVANTAGE ENGLAND HAD OVER FRANCE •—IT FOMED ONE 
UNDIVIDED STATE 

It was m tlie reign of Henry the Eirst, about forty years 
after the conquest, that we see the above causes begin to 
operate. This prince having ascended the throne to the 
exclusion of his elder brother, was sensible that he had no 
other means to maintain his power than by gaming the 
affection of his subjects , but at the same time he perceived 
that it must be the affection of the whole nation * he, there¬ 
fore, not only mitigated the rigour of the feudal laws m 
favour of the lords, but also annexed as a condition to the 
charter he granted, that the lords should allow the same 
freedom to their respective vassals. Caie was even taken to 
abolish those laws of the Conqueror which lay heaviest on 
the lower classes of the people * 

Under Henry the Second, liberty took a farther stride ; 
and the ancient trial by jury, a mode of procedure v Inch is 
at present one of the most valuable parts of the English 
law, made again, though imperfectly, its appearance + 

* Amongst others, the law of the Curfew —It might bo matter of 
curious discussion to inquire what the Anglo-Saxon government would 
in process of time have become, and of course the government of Eng¬ 
land be at the present time, if the event of the conquest had never taken 
place, which, by conferring an immense as well as unusual powei on 
the head of the feudal system, compelled the nobility to contract a last¬ 
ing and sincere union with the people It is very pi obable that the 
^English government would at this day be the same as that which long 
pi evaded m Scotland (where the king and nobles engrossed, jointly or 
by turns, the whole power of the state) , the same as m Sweden, the 
same as m Denmark,—countries whence the Anglo-Saxon earn© 

f Although it has been contended that tnal by juiy was essentially 
of Saxon origin, this is not the fact. It was common to the Normans 
also, and to all the Teutonic or G*otluc nations, the number twelve 
also, t juraU, or members of the Jm aia (jury) as compurgdton were 
even known among the Anglo-Saxons m the trial by wager of battle, 
and though m disuse was only abolished m 1838 but this was entirely 
different from the jury. Some writers, Ilukes, Beeves, and Palgrave, 
contend that Wdliam the Conqueror introduced trial by jury, and 
juries are certainly more discernible m the more ample Norman than 
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Bui these causes, winch had worked but silently and 
slowly under the two Henrys, who were princes m some 
degree just, and of great capacity, manifested themselves at 
once under the despotic reign of King John The royal 
prerogative, and the forest kiws,having been exerted by this 
prince to a degree of excessive severity, he soon beheld a 
general confederacy formed against him —and here we must 
observe another circumstance highly advantageous, as well 
as peculiar, to England 

England was not, like France, an aggregation of a number 
of different sovereignties * it formed but one state, and 
acknowledged but one master, one general title # The same 
laws, the same kind of dependence, consequently the same 
notions, the same interests, prevailed throughout the whole. 
The extremities of the kingdom could, at all times, unite to 
give a check to the exertions of an unjust power Erom 
the river Tweed to Portsmouth, fiom Yarmouth to the 

m the remnants we possess of the Saxon laws Yet Spclman, Cob'*, 
Shaion Turner, Nicholson, Wilkins, and Blacks!one, argue that trials 
ley juries weie institutedm tlieSaxon period, and there appears to me 
no doubt that their opinions are perfectly correct — Ed 

* The constitutional advantages gamed by England becoming one 
counti y arc owing chiefly to the tyianny and despicable ehaiacter of 
King J ohn, at a tune when two great sovereigns acquired power m 
Europe One was Innocent III, who at the age of only 37 years, 
and gifted with extraordinary capacity, was elected Pope The other 
was the resolute, able, and lenowned Philippe Augustus Had John 
been King of Fiance at the time, and had Philippe been Sovereign of 
Normandy and England, it is probable that the language, the history, 
and the manners of both kingdoms, would have settled under one domi¬ 
nant government, and that England, instead of becoming independent, 
would have become a province of a great dalhcan Empire Happily 
for the cause of British civilization and freedom, Innocent III laid 
lung J ohn under an interdict, which humbled him into a vassal under 
Pome, and enabled the barons and the church to resist the authority of 
the tyrant, and to obtain from him the Magna C'harta Fortu¬ 
nately also for England, Philippe Augustus utteily destroyed the power 
of John in Fiance, and reduced him altogether to dependence for 
revenue and authonty upon Englishmen, and those Norman barons 
who, lather than foifeit their estates, became Englishmen, while at the 
same time the extinction of the Norman power in England and m 
France formed a new era m the progress of both countries. It was not, 
however, until the 14th century that the amalgamation of the Saxons 
and Normans as one national and social people w as completed —Ed 
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Land’s End, all was m motion tlio agitation increased from 
the distance, like the rolling waves of an extensive sea, and 
the monarch, left to himself, and destitute of resources, saw 
himseli attacked on all sides by an universal combination of 
his subjects 

No sooner was the standard set up against John, than his 
very courtiers forsook him In this situation, finding no 
part of his kingdom less irritated against him than another, 
having no detached province which he could engage m his 
defence by promises of pardon or of peculiar concessions, the 
trrvial though never-failing resources of government, he was 
compelled, with seven of his attendants, all that remained 
with linn, to submit himself to the disposal of his subjects, 
—and he signed at liunny-Mead' the charter of the Eorest, 
together with that famous charter, which, from its 
superior and extensive importance, is denominated Magna 
Chat ta 

By the former the most tyrannical parts of the forest law r s 
w ere abolished ; and by the latter, the rigour of the feudal 
laws was greatly mitigated in favour of the lords But this 
charter did not stop there , conditions were also stipulated 
m favour of the numerous bod) of the people who had con¬ 
curred to obtain it, and who claimed, with sw ord in hand, a 
share in that security it was meant to establish It was 
hence instituted by the Great Charter, that the same ser¬ 
vices wdnch were remitted m favour of the barons should he 
m like manner remitted m favour of their vassals This 
charter moreover established an equality of weights and 
measures throughout England, it exempted the merchants 
from arbitrary imposts, and gave them liberty to enter and 
depart the kingdom at pleasure. it even extended to the 
lowest orders of the state, since it enacted, that the villain , 
pr bondman, should not bo subject to the forfeiture of his 
implements of tillage.f Lastly, by the thirty-nmth article 
of the same charter, it was enacted, that no subject should 
be exiled, or in any shape whatever molested, either in his 
person or effects, otherwise than by judgment of his peers, 

* Anno 1215, 

f But domestic slavery was not then nor until long after abolished. 

—Ed. 
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and according to the law of tlie land —an article so im 
portanfc, that it may be said to comprehend the whole end 
and design of political societies —and from that moment 
the English would have been a free people, if there were not 
an immense distance between the making of laws and the 
observing of them f 

But though this charter wanted most of those supports 
which were necessary to ensure respect to it,—though it die 
not secure to the poor and friendless any certain and legal 
methods of obtaining the execution of it (provisions which 
numberless transgressions alone could, m process of time. 

# cc Nullus liber homo capiatur, vel imprisonetur, vel dissesiatur cle 
libcro tenemento suo, vel libertatibus, vel libens eonsuetudmibus sms , 
aut utlagetur, aut exueletur, aut aliquo moclo destruatur, 110 c super 
eum lbimus, ncc super emu mittemus, nisi per legale judicium panum 
suomm, vel per legem, tense Nulli vendemus, nulli negabimus, aut 
difieremus, justitiam vcliectum ”—Magna Chart cap xxxix xl [ F) 
man, however, m this meaning (liber homo) was a person veiy much 
elevated above the gieat mass of the people, who were, with little ameh- 
oiation by the Magna Clrnita, still continued m a serfage state —Ml 2 

t The Magna Charta is the first recognised statute or written law, 
although wo have tianscnpts of parts of the Anglo-Saxon laws of Ina, 
Alfred, and Edwaid the Confessor, upon which the common law chapters 
of Magna Charta are no doubt grounded. Nor must this great law or 
rather chapters of laws be considered as conceding any pnvileges from 
tlie king to the people which they had not enjoyed at a formei period 
ol their history The Magna Charta, m fact, consists of binding con¬ 
tracts, engaging the king to restore the ancient and undoubted rights ol 
his subjects This has been admirably laid clown by Algernon Sidney, 
who justly states that “The Magna Charta was made to assort the 
native and original liberties of our nation by a confession of the king 
then being, that neither ho nor Ins successors should any way encroach 
upon them, and it cannot be said that the power of the king is 
diminished by it or any other law, for as ho is king only by law, the 
law may confer the power on one particular or on him and his successors, 
but can take nothing from them, because they have nothing but what is 
given to them as that the law gives is given by those making the law, 
they only are capable of ■judging whether he they gave it to employs well 
or ill that power, and consequently are only fit to counteract the diffi¬ 
culties that are found m if'—Discourses concerning Government, sec 
27, p 343, edition 1704. [These remarks, with some others, although 
the authorship was not proved, and the work only in MS , were con¬ 
strued into treason m the charges for which that great political martyr 
died —Md~] 
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point out) ,—yot it was a prodigious advance towards the 
establishment of public liberty Instead of the general 
'maxims respecting the rights of the people and the duties of 
the prince (maxims against which ambition perpetually con* 
tends, and which it sometimes even openly and absolutely 
denies), here was substituted a written law, that is, a truth 
admitted by all parties, which no longer required the sup¬ 
port of argument. The rights and privileges of the indi¬ 
vidual, as well m his person as in his property, became 
settled axioms. The Great Charter, at first enacted with so 
much solemnity, and afterwards confirmed at the beginning 
of every succeeding reign, became like a general banner per¬ 
petually set up for the union of all classes of the people , and 
the foundation vras laid, on w r hxch those equitable laws were 
to rise, which offer the same assistance to the poor and w eak 
as to the rich and powerful * 

Under the long reign of Henry the Third, the differences 
which arose between the king and the nobles rendered Eng¬ 
land a scene of confusion Amidst the vicissitudes which 
the fortune of war produced m their mutual conflicts, the 
people became still more and more sensible of their import¬ 
ance, and so did, m consequence, both the king and the 
barons also Alternately courted by both parties, they ob¬ 
tained a confirmation of the Great Charter, and e\ en the 
addition of new privileges, by the statutes of Meutcm and of 
Marlobndge But I hasten to reach the grand epoch of the 
reign of Edward the First,—a prince w r ho, from his mime- 

# The reader, to be more fully convinced of the reality of the causes 
to which the liberty of England has been hero ascubed, as well as of the 
truth of the observations made at the same time on the situation of the 
people of France, needs only to compare the Great Chmtet, so extensive 
m its provisions, and m which the barons stipulated in favour even of 
the bondman, with the treaty concluded at Ht Maur, October 29, 1405, 
between Louis XI and several of the pi nice h and peers of France In 
this treaty, which was made m order to terminate a war that was called 
a war for the public good (jno bona publico)* no provision was made but 
concerning the particular power of a few lot ds not a word was inserted 
m favour of the people It may he seen at large m the pthcesymttfwatiees 
annexed to the Mhnones de Fhihppe de Commes, [This observation is 
just, and long afterwards, when the English villains were freed from serf* 
age, they, as freemen, and then only, enjoyed the benefits of Magna 
Charta —M J 
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rous and prudent laws, lias been denominated tlie English 
Justinian 

Possessed of great natural talents, and succeeding a 
prince whose weakness and injustice bad rendered Ins reign 
unhappy, Edward was sensible that nothing but a strict ad¬ 
ministration of justice could, on the one side, curb a nobility 
v hom the troubles of the preceding reign had rendered tur¬ 
bulent, and, on the other, appease and conciliate the people, 
by securing the property of individuals To this end he 
made jurisprudence the principal object of his attention; 
and so much did it improve under 3ns care, that the mode of 
process became fixed and settled, Judge Halo going even so 
far as to affirm, that the English laws arrived at once, et 
quasi <per sal turn, at perfection, and that there was more im¬ 
provement made in them during the first thirteen years of 
the reign of Edward, than m all the ages since his time 

But what renders tins sera particularly interesting is, that 
it a fiords the first instance of the admission of the deputies 
of tov ns and boroughs into parliament * 

Edward, continually engaged in wars, either against Scot¬ 
land or on the continent, seeing moreover his demesnes con¬ 
siderably diminished, was frequently reduced to the most 
pressing necessities. But though, m consequence of the 
spirit of the times, he frequently indulged himself m par¬ 
ticular acts of injustice, yet he perceived that it was impossible 
to extend a general oppression over a body of nobles, and a 
people who so w ell knew how to unite m a common cause 
In order to raise subsidies, therefore, he was obliged to 
employ a new method, and to endeavour to obtain, through 
the consent of tho people, what his predecessors had hitherto 
expected from their own power The sheriffs were orderedf 
to invite the towns and boroughs of the different counties to 
send deputies to parliament,—and it is from this sera that 
we are to date the origin of the House of Commons. 

It must be confessed, however, that those deputies of the 
people were not, at first, possessed of any considerable 
authority. They w T ore far from enjoying those extensive 

* I moan their legal origin, for the Earl of Leicester, who had 
usurped the powei duung pait of the preceding reign, had called such 
deputies up to Paihamcnt before. 

f Anno 1205. 
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privileges which, m these days, constitute the House of 
Commons a collateral part of the government they were in 
those times called up only to provide for the w ants of the 
king, and approve the resolutions taken by him and the 
assembly of the Lords. 5 * But it was nevertheless a great 
point gamed, to have obtained the right of uttering their 
complaints, assembled m a body and m a legal way—to have 
acquired, instead of a dangerous resource ol msuireetions, a 
lawful and regular means of influencing the motions of the 
government, and thenceforth to have become a part of it 
"Whatever disadvantage might attend the station at first 
allotted to the representatives of the people, it was soon to 
be compensated by the preponderance the people necessarily 
acquire, when they are enabled to act and move with method, 
and especially with concert + 

And indeed this privilege of naming representatives, in¬ 
significant as it might then appear, presently manifested 
itself by the most considerable effects. In spite of his re¬ 
luctance, and after many evasions unworthy of so great a 
king, Edward w r as obliged to confirm the Great Charter , he 
even confirmed it eleven times m the course of his reign. 
It was moreover enacted, that whatever should be done con¬ 
trary to it should be null and void; that it should be read 

* The end mentioned in the summons sent to the Lords was, da ar- 
dms negoius regni traetalnr at consilium impensun the requisition sent 
to the Commons was, ad fauendum at consent wndum r J he powei en¬ 
joyed by the latter was even inferior to what they might ha\ e expected 
fiom the summons sent to them et In most of the ancient statutes they 
are not so much, as named, and in several, even when they are men¬ 
tioned, they are distinguished as petitioners meiely, the assent oi the 
Lords being expressed in contradistinction to the recpiest of the Com¬ 
mons ”—See on tins subject the preface to the Collection of the Statutes 
at Lai go, by RuiFliodd, and the authorities quoted theiem 

f Trance had, indeed, also her assemblies of the general estates of the 
kingdom, m the same manner as England had her parliament, but 
then it was only the deputies of the towns within the particular domain 
of the crown, that is, for a very small part of the nation, who, under 
the name of the t/md estate, were admitted m those estates , and it is 
easy to conceive that they acquire no great influence m an assembly of 
sovereigns who gave the law to their lord paramount I fence, when 
these disappeared, the maxim became immediately established, The w>ll 
of the ling is the will of the law —ra old Trench, Que veut le tag, ce vent 
la log . 
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twice a year in all cathedrals, and that the penalty of ex¬ 
communication should be denounced against any one who 
should presume to violate it # 

At length he converted into an established law a privilege 
of which the English had hitherto had only a precarious 
enjoyment, and, m the statute de tallagio non concedendo, 
he decreed, that no tax should be laid, nor impost levied, 
without the joint consent of the Lords and Commons t A 

# Confirmatioxies Cliartarmn, cap 2, 3, 4 

+ “Nullum tallagium yel auxilium, per no 5 *, vel hseredes nostros, in 
regno nostro ponatur sen levetur, sine yolmitate et assensu ai chiepiseo- 
porum, cpiscopoium, comitum, baronum, militum, burgensium, et ali- 
orum libeiorum hominum cle regno nostio ” Stat an. 31, Ed I stat 
4, c 1 

The statute 25 Ed I 6, declaies “that no manner of aids, tasks, nor 
pnzes should be taken but by the common assent of the icalm, and for 
the common people theieof, saying the ancient aids and pi uses then 
due and accustomed ” these weie for making the king’s eldest son 
a knight, man)mg Ins eldest daughter, and icdeemmg his person from 
captivity —Ed 

The 15th of Edwaid II (1322) although it lay long dormant, and 
does not appear among the statutes until the official edition of the laws 
was published m the beginning of the present century, yet thoroughly 
established the authority of parliament by setting forth that the matters 
to be “established for the suite of the king and his heirs, and for the 
state of the realm and ot the people, shall bo treated, accorded, and es¬ 
tablished m Pai liament by the king, and by the assent of the Prolates, 
Earls, Baions, and the Commonalty of the realm, accordingly as had 
been before accustomed ”—Ed 

Edward I, m order to insure safety of life and protection to the 
towns, villages, highways, pastures, and woods, and for the peaceful occu¬ 
pation of the husbandry, manufactures, and trade of the realm, esta¬ 
blished the Court of Trail Bdlon , consisting of Commissioners with 
summary jurisdiction, to try all crimes and disorders, and to inflict 
severe punishments on all who were found guilty They made circuits 
through the several counties of the kingdom, and inflicted such severe 
punishments, and such exorbitant fines, that they carried terror over the 
whole country But although the fines replenished the king’s exhausted 
ti easury, so terrible were those sentences and punishments that when 
the disorders were suppressed, he withdrew the commission Tie, how¬ 
ever, newer willingly abated any part of the royal prerogative, and was 
compelled to confirm the Magna Charta by signing the statute Conjir - 
•maim Ohm tat am, declaring it to be allowed as common law, although it 
became by this statute dp facto written law, and that sentence of ex¬ 
communication should be pronounced against all those who contrary to 
its authority or m any way infunged it By the statute Be Boms Con- 
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most important statute this, winch, m conjunction with 
Magna Charta, forms the basis of the English constitution 
If from the latter the English are to date the origin of their 
liberty, from the former they are to dale the establishment 
of it and as the Great Chaiter was the bulwark that pro¬ 
tected the freedom of individuals, so was the statute m 
question the engine which protected the charter itself, and 
by the help of which the people were thenceforth to make 
legal conquest* over the authority of the crown. 

This is the period at which we must stop, m order to take 
a distant view, and contemplate the different prospect which 
the rest of Europe then presented 

The efficient causes of slavery were daily operating and 
gaining strenth The independence of the nobles on the 
one hand, the ignorance and weakness of the people on the 
other, continued to be extreme the feudal government still 
contmued to diffuse oppression and misery, and such was 
the confusion of it, that it even took aw'ay all hopes of 
amendment 

France, still bleeding from the extravaganeo of a nobility 
incessantly engaged m groundless wars, either with each 
other or with the king, was again desolated by the tyranny 
of that same nobility, haughtily jealous of their liberty, or 
rather of their anarchy * The people, oppressed by those 

Mwnahhis lie greatly reduced the freedom of alienating lands, and 
originated the entailing of his estates , but he mitigated this law and 
the payment of fines , and by the statute Quia Enqdo) n ho compelled 
all those who purchased alienated estates, to hold of him as tenants m 
capite By the statute De Eehgiosis, the alienation of lands to the 
Church, and religious and corporate bodies, was adjudged illegal No 
law gave more satisfaction than the statute pi ohibitmg alienation of lands 
m mortmain The statute Quo warranto, for inquiring into the titles 
of estates, gave great dissatisfaction —Ed 
Notwithstanding his arbitraly disposition, Edward was not only a 
great prince, hut a great legislator. Eor expediting cases, he divided 
the Exchequer into four Courts, appointed Justices of the Peace, 
abolished the office of High Justiciary, and, although his laws had been 
frequently evaded, especially during the Tudor and Stuart dynasty, 
they have never been erased from the Statute Book, and they still form 
the strongest elements of the British Constitution —Ed 
* “Not contented with oppression, they added insult When the 
gentility,” says Mezeray, “pillaged and committed exactions outlie 
peasantry, they called the poor sufferer, in derision, Jaques- bon homme 
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who ouglit to have guided and protected them, loaded with 
insults by those who existed by their labour, revolted on all 
sides But their tumultuous insurrections had scarcely any 
other object than that of giving vent to the anguish with 
which their hearts were filled They had no thoughts of 
entering into a general combination , still less of changing 
the form of government, and laying a regular plan of public 
liberty. 

Having never extended their views beyond the fields they 
cultivated, they had no conception of those different ranks 
and orders of men, of those distinct and opposite privileges 
and prerogatives, which are all necessary ingredients of a 
free constitution Hitherto confined to the same round of 
rustic employments, they little thought of that complicated 
fabric, which 1 the more informed themselves cannot but with 
difficulty comprehend, when, by a concurrence of favourable 
circumstances, the structure has at length been reared, and 
stands displayed to their view. 

In their simplicity they saw no other remedy for the 
national evils than the general establishment of the regal 
power, that is, of the authority of one common, uncontrolled 
master, and only longed for that time, which, while it grati¬ 
fied their revenge, would mitigate their sufferings, and 
reduce to the same level both the oppressors and the op¬ 
pressed 

The nobility, on the other hand, bent solely on the enjoy¬ 
ment of a momentary independence, irrecoverably lost* the 
affection of the only men who might m time support them , 
and, equally regardless of the dictates of humanity and of 
prudence, they did not perceive the gradual and continual 
advances of the royal authority, which was soon to over¬ 
whelm them all Already were Normandy, Anjou, Langue¬ 
doc, and Tourame, reunited to the crown, Dauphme, 
Champagne, and part of Guienne, were soon to follow 
France was doomed at length to see the reign of Louis the 


(goodman James) This gave rise to a furious sedition, which was 
called the Jnquene It began at Beauvais, in the year 1357, extending 
itself into most of the provinces of Trance, and was not appeased but 
by the destruction of part of those unhappy victims, thousands of 
whom were slaughtered.” 
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Eleventh., to see her general estates first become useless, 
and be afterwards abolished 

It was the destiny of Spam also to behold her several 
kingdoms united under one head,—she was fated to be m 
time ruled by Ferdinand and Charles the Fifth * And 
(Germany, where an elective crown prevented the re-unions,f 
was indeed to acquire a few free cities ; but her people, par¬ 
celled into so many different dominions, were destined to 
remain subject to the arbitrary yoke of such of her different 
sovereigns as should be able to maintain their power and 
independence In a w ord, the feudal tyranny which over¬ 
spread the continent did not compensate, by any prepara¬ 
tion of distant advantages, the present calamities it caused, 
nor was it to leave behind it, as it disappeared, any thing 
but a more regular kind of despotism. 

But m England, the same feudal system, after having 


# Spam was originally divided into twelve kingdoms, besides princi¬ 
palities, which, by treaties, and especially by conquests, viero collected 
into three kingdoms those ol Castile, Aragon, and Granada, Ferdinand 
the Fifth, king of Aragon, man led Isabella, queen of Castile, they made a 
joint conquest of the kingdom of Gianada, andthesethiee kingdoms, thus 
united, descended, m 151G, to their giandson, Charles V, and formed the 
Spanish monarchy At tins sera the kings of Spam began to be abso¬ 
lute , and the states of the kingdoms of Castile and Leon, “ assembled 
at Toledo m the month of November, 1539, were the last m which the 
three orders met that is, the grandees, the ecclesiastics, and the depu¬ 
ties of the towns ”—See the History of Spam, bij Eeneias 

[The states of Spam were formerly almost democratic republics, with 
popular assemblies , and, like the Basque provinces until a recent period, 
and to a great degiee at present, with then popuhir famos and nyvtmta* 
m lent as, 01 deliberative assemblies, for legislating on and managing their 
own affairs —Ed ] 

t The kingdom of Franco, as it stood under Hugh Capet and Ins 
next successors, may, with a great degree of exact ness, be compared 
with tile German Empire but the imperial crown of Germany having, 
through a conjunction of circumstances, continued elective, the 
empeiors, though vested with more high-sounding prerogatives than 
even the kings of Franco, laboured under very essential disadvantages * 
they could not pursue a plan of aggrandisement with the same steadiness 
as a line of hereditary sovereigns usually do and the right to elect 
them, enjoyed by the greater princes of Gei many, procured a sufficient 
power to these to protect themselves, as well as the inferior lords, 
against the power of the crown 

D 
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suddenly broken in like a flood, bad deposited, and still con¬ 
tinued to deposit, the noble seeds of the spirit of liberty, 
union, and sober resistance # So early as the time of 
Edward the tide was seen gradually to subside. the laws 
which protect the person and property of the individual 
began to make their appearance, that admirable constitution, 
the result of a threefold power, insensibly arose ,t and the 
eye might even then discover the verdant summits of that 
fortunate region that was destined to he the seat of philoso¬ 
phy and liberty, which are inseparable companions. 


CHAPTEE III 

THE SUBJECT CONTINUED 

The representatives of the nation, and of the whole nation, 
were now admitted into parliament. the great point there- 


* This is perhaps the most erroneous assertion in the whole Essay. 
The feudal system caused no good to be deposited m our laws or insti¬ 
tutions It was to resisting its seventy,-—first, that of its feudal chief; 
second, by the burgesses and other freemen either joining the king, or with¬ 
out him, for restraining the turbulence of the barons, as well as to the 
latter compelling the king to soften the ngoui of the feudal laws,—that 
we chiefly owe the redemption of our liberties. The feudal system con¬ 
tained none of the elements of permanence It would have finally 
decreased and perished from the mere rottenness of its irrational consti¬ 
tution. It was only suited to one state of society, which could not be per¬ 
manent It was undermined by the alienation of estates, commencing 
with the crusades It was destroyed by the rise and wealth of commercial 
cities, by the invention of printing and of gunpowder, by the institu¬ 
tion of standing armies, by the wars of Europe, and by the progress of 
civilization —Ed. 

f “Now, m my own opinion,” says Philippe de Commes, m times 
not much posterior to those of Edward the First, and with the-sim¬ 
plicity of the language of his times, “ among all the sovereignties I know 
m the world, that m which the public good is best attended to, and the 
least violence exercised on the people, is that of England ”—Mdmottes 
de Commes , hvro v chap xviu. 
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fore was gamed, that was one day to procure them the great 
influence which they at present possess , and the subsequent 
reigns afford continual instances of its successive growth 
IJnder Edward the Second, the Commons began to annex 
petitions to the bills by which they granted subsidies # this 
was the dawn of their legislative authority 

Under Edward the Third, they declared they would not 
in future acknowledge any law to which they had not ex¬ 
pressly assented Soon after this, they exerted a privilege, 
in which consists, at this tune, one of the great balances of 
the constitution they impeached, and procured to be con¬ 
demned, some of the first ministers of state.t Under 

Henry the Fourth, they refused to grant subsidies before an 
answer had been given to their petitions In a word, every 
event of any consequence was attended with an increase of 
the power of the Commons,—increases, indeed, but slow and 
gradual, but which were peaceably and legally effected, and 
were the more fit to engage the attention of the people, and 
coalesce with the ancient principles of the constitution 
Under Henry the Fifth, the nation was entirely taken up 
with its wars against France , and m the reign of Henry the 
Sixth began the fatal contests between the houses of York 
and Lancaster The noise of arms alone was now to be 
heard during the silence of the laws already m being, no 
thought was had of enacting new ones and for thirty 
years together England presents a wide scene of slaughter 
and desolation $ 

* This practice continued until the Peers refused to receive any Money 
Bills to which conditions were attached —Ed 
t It was under Edward III and Bichard II that the statutes of pro¬ 
visors and prannumre were enacted, by which all persons receiving pro¬ 
visions or benefices from the Pope were outlawed —Ed 
{ With the exception of the State of England during he Wars of the 
Boses, there is no period m which the people suffered greater miseries 
than duuug the reigns of Edward III. and Henry Y., although even 
recent historians consider it the most brilliant and glorious m the annals 
of England The wars of Edward, and the victories of the Black Prince, 
instead of enriching exhausted the resources of the nation, and paralysed 
commerce. Notwithstanding the magnanimity and chivalry of both 
father and son, the result of the wais of the Black Prince beyond the 
Pyrenees was to place Peter the Cruel upon the throne of Spam, and to 
involve the unfortunate English prince m ruinous debt. The brilliant 
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At length, under Henry the Seventh, who by his inter¬ 
marriage with the house of York united the pretensions of 
the two families, a general peace was re-established, and the 
prospect of happier days seemed to open on the nation But 
the long and violent agitation under which it had laboured 
was to be followed by a long and painful recovery. Henry, 
mounting the throne with sword m hand, and m great mea¬ 
sure as a conqueror, had promises to fulfil as well as injuries 
to avenge In the meantime, the people, wearied out by 
the calamities they had undergone, and longing only for 
repose, abhorred even the idea of resistance; so that the 
remains of an almost exterminated nobility beheld them¬ 
selves left defenceless, and abandoned to the mercy of the 
sovereign 

The Commons, on the other hand, accustomed to act only 
a second part m public affairs, and finding themselves bereft 
of those who had hitherto been their leaders, were more 
than ever afraid to form, of themselves, an opposition. 
Placed immediately, as well as the lords, under the eye of 
the king, they beheld themselves exposed to the same 
dangers Like them, therefore, they purchased their per¬ 
sonal security at the expense of public liberty, and m read¬ 
ing the history of the first two kings of the house of Tudor, 
we imagine ourselves reading the relation given by Tacitus 
of Tiberius and the Boman senate # 

The tune, therefore, seemed to be arrived, at which Eng- 

victoiy of Cressy, and the rapid conquests of Henry V, terminated after 
his death by his brother the Duke of Bedford being defeated m a senes 
of battles, m which a country-maid fought as a leader or general 
This admirable beiome, on falling mto the hands of the English, was 
barbai ously burnt alive as a sorceress The only fortunate circumstance 
connected with the attempts of the English to conquer France was that 
they were driven from every part of that country, with the e\ecption of 
the single town of Calais, and it would have been more completely 
fortunate if that place had also been abandoned instead of continuing 
a plague spot of expense and an inlet for interference m Continental 
affans It was m the reign of Henry IT that the perfidious and pro¬ 
fligate corrupting of the Commons was firbt successfully introduced, 
which continued to be practised ever since, with but temporary excep¬ 
tions, until the passing of the Beform Bill It was, until within a late 
period, the unconstitutional policy of the G-ovornment to tax the people 
py the engine of a con upt House of Commons — JEd. 

* Qamto guts illmlnm, tauto maps fahi acfestinantes . 
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land must submit, m its turn, to the fate of tlie other nations 
of Europe All those harriers which it had raised ior the 
defence of its liberty seemed to have only been able to post¬ 
pone the inevitable effects of power # 

But the remembrance of their ancient laws, of that great 

* The accession of the Tudor dynasty was the commencement of a 
remarkable era in English histoiy It was also one of the most icmaili¬ 
able periods m the history of the world It was during the early Tuclor 
period that Columbus discovered America, and Yasco de Gama a new 
route on the ocean to India Both discoveries opened a new and mag¬ 
nificent epoch m the navigation andcommeicial enterprise of the world 
It was during the same period that the Komis 1 1 hierarchy, which, under 
the ambitious and energetic Julius II, attained its highest and widest 
extension of haughtiness and power, was suddenly opposed by Martin 
Luther, and a formidable Reformation was commenced m Germany, 
which soon afteiwards extended to England and Scotland, and to some 
parts ot France It was also dm mg the Tudoi dynasty that the 
Empeior Charles Y held absolute soveieign authority over Spam and 
the empire of the American Indies, and over the dominions which he 
inherited from his grandmother, the sole hen css of the last Duke of 
Burgundy, and of the gi and father of her husband the Emperor Maxi¬ 
milian of Austria But all Ins power, genius, and wars, were ineffectual 
m his attempts to destroy the Protestant ascendancy and it was during 
this period that the tyranny of Plulippe II diove the Dutch to that 
exasperation and resistance winch enabled them afterwards to assert 
and maintain their independence But the reign of the Tudors was m 
England a period of despotism During the arbitrary reign of Jlcnry 
VII, his vigilance, cunning, duplicity, and avarice, terrified and cajoled 
the Lords and Commons, and enabled him to rule over and tax the people 
by Ins own sole authority with the most profligate instruments Ilia 
Parliaments never represented the people, as he appointed sheriffs for 
the purpose of returning ail who were desired by him to form a subser¬ 
vient House of Commons, merely for the puipose of granting subsidies 
This sagacious and cold-hearted prince considered England as a con¬ 
quered country , and his rmnislei s consisted only of two bishops, and 
his instruments of extortion were the notorious Empson and Dudley 
The Wars of the Boses had nearly annihilated the whole of the English 
nobility Of fifty-three temporal barons summoned by Henry VI m 
1451, twenty-nine only, some of whom had been recenUy created, were 
of sufficient ago to attend the parliament of Henry VII, m 1485 Henry 
at the same time perceived that the nation had been oppressed by 
domestic turbulence and bloodshed, which had divided the people into 
two factions m the interest of two groat families who really had no 
regard for the public welfare, but for the re-OHfabhshmont of their own 
arbitrary authority , and that peace was necessary to the revival of the 
industry, trade, and commerce of the kingdom .—M 
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charter so often and so solemnly confirmed, was too deeply 
impressed on the minds of the English to be effaced by 
transitory evils Like a deep and extensive ocean, which 
preserves an equability of temperature amidst all the vicissi¬ 
tudes of seasons, England still retained those principles of 
liberty which were so universally diffused through all orders 
of the people, and they required only a proper opportunity 
to manifest themselves 

England, besides, still continued to possess the immense 
advantage of being one undivided state. 

Had it been, like Erance, divided into several distinct do¬ 
minions, it would also have had several National Assombhes. 
These assemblies, being convened at different times and 
places, for this and other reasons, never could have acted m 
concert, and the power of withholding subsidies, a power so 
important when it is that of disabling the sovereign, and 
binding him down to inaction, would then have only been 
the destructive privilege of irritating a master who would 
have easily found means to obtain supplies from other 
quarters 

The different parliaments, or assemblies of these several 
states, having thenceforth no means of recommending them¬ 
selves to their sovereign, but their forwardness m complying 
with his demands, would have vied with each other m grant¬ 
ing what it would not only have been fruitless, but even 
highly dangerous to refuse The king would not have 
faded soon to demand, as a tribute, a gift he must have been 
confident to obtain; and the outward forms of consent would 
have been left to the people only as additional means of 
oppressing them without danger. 

But the king of England continued, even in the time of the 
Tudors, to have but one assembly before which he could lay 
his wants and apply for relief. How great soever the in¬ 
crease of his power was, a single parliament alone could 
furnish him with the means of exercising it, and whether it 
was that the members of this parliament entertained a deep 
sense of their advantages, or whether private interest exerted 
itself m aid of patriotism, they at all times vindicated the 
right of granting, or rather refusing, subsidies; and amidst 
the general wreck of every thing they ought to have hold 
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dear they at least clung obstinately to the plank which 
was destined to prove the instrument of their preservation* 

* This remark is not true as to the Tudors, until the reign of 
Elizabeth Montesquieu observes, “ If the nobles were formerly pos¬ 
sessed of an immoderate power, and the monarchy had found means of 
abusing them by taxing the people, the extreme pomt of Mmtooe must 
have been humbling the people, and that m which the nobility began to 
feel their power it des Lois, Book V. c. 27. In England during 

all preceding reigns the power which restrained the exorbitant exercise 
of the loyal preiogative was that of the barons and prelates Henry 
yil prostrated the strength of the first, and Henry VIII destroyed 
the authority of the second. If Henry VII, as he enfeebled the 
strength of the nobility, had not the power of preventing the Commons 
from using higher—that is, if he could prevent the confiscated estates of 
the Lords fiom being purchased by those among the people who had 
acquired money to pay for them—the balance of the English government 
would have been lost, the whole liberties of the nation extinguished, and 
the government would have become a monarchical despotism —bee 
Lellmd, Bacon's Lfe, Bait, Mi/mer, Year Book , Speed, Stmoe —Ed 
The reign of Henrv VIII is remarkable as the culminating point of 
the English monarchical despotism The power of the Crown over the 
Paihament was so absolute as to render its meeting an event of terror to 
the people, who had by experience found it to be merely the King s 
instrument for oppressive taxation Henry VIII denied the supiemacy 
of the Pope, and confiscated the lands of the church and monasteries, 
winch had been m possession of the clergy since the days of St. 
Augustine, and the legislature during Ms reign appears to have sunk 
nearly as low m political degradation as the State, which Montesquieu 
during the last century prophesied would be the end of our liberties. 
«England,” says he, “will perish when the legislative power shall be¬ 
come more corrupt than the executive ” , 

The liberties of the nation must indeed have been smothered, though 
not utterly destroyed, when Henry could have passed the six bloody 
articles, by which every person should be burnt or hanged who—1. m 
word or writing denied Transubstantiation, 2 maintained that the 
communion was unnecessary, 3 or maintained that it was lawful for 
priests to marry, 4 or that vows of chastity might be broken, 5 or 
that private mass was unprofitable; 6 or that auricular confession was 
not necessary to salvation. . . , 

Those articles were drawn up by Bonner, and although argued agunst 
for three days by Cranmer, were supported by the King and the prelates, 
and passed profoima through the House of Commons. Not one of the 
twenty-eight mitred abbots m the Lords opposed this law. Nor were 
they repealed when the King by proclamation was declared supreme 
head under Christ of the Church of England; nor did the clergy op¬ 
pose the King’s authority, when Henry burnt Protestants as heretics, 
and Papists as traitors among the latter, Sir Thomas More 
The confiscation of the church and monastery lands during the years 
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Under Edward tlie Sixth, the absurd tyrannical laws 
against high treason (instituted under Henry the Eighth) 
were abolished * But this young and virtuous prince hav¬ 
ing soon passed away, the blood-thirsty Mary astonished 
the world with cruelties which nothing but the fanaticism f 
of a part of her subjects could have enabled her to execute.. 

Under the long and brilliant reign of Elizabeth, England 
began to breathe anew, and the protestant religion, being 
seated once more on the throne, brought with it some more 
freedom and toleration 

The Star-chamber, that effectual instrument of the tyranny 
of the two Henrys, yet continued to subsist * the inquisitorial 
tribunal of the high commission was even instituted, and 
the yoke of arbitrary power lay still heavy on the subject. 
But the general affection of the people for a queen whose 
former misfortunes had created such general concern, the 
imminent dangers which England escaped, and the extreme 

1536 to 1539, tended greatly to increase that class of the English people 
of whom the country may justly be pioud Those usually styled 
countiy gentlemen were a class who boldly came forward during the 
reigns of Charles I and James II to assert and defend the political, 
civil, and religions liberties of England —Ed 

* Histonans who extol that amiable youth, Edward VI., who died m 
his 16th year, are mere adulators, for the acts of his reign were those of 
the unfortunate and popular Somerset, and of the ambitious and 
tyrannical Dudley, Eail of Waiwick —Ed 

t Mary was a superstitious zealot, inheriting all the persecuting spin! 
of her mothei, Catharine of Aragon, tho sister of Joanna, mother of 
Charles V She was therefore giand-daughter of Eerdmand and 
Isabella, who had put in practice that most horrible tubunal, the In¬ 
quisition —Ed 

Maiy, although a merciless bigot, was not a hypocritical zealot 
Tlic immediate reaction which enabled her to bum Protestants alive, 
and subvert all the acts favourable to the Reformation passed dumig the 
late reign, is not astonishing Errors and delusions cannot be sud¬ 
denly dissipated and supplanted by new forms of woiship and doctrines 
of faith, however rational and consistent with those of primitive Chris¬ 
tianity, among a whole people, who, under tho influences of fear and 
hope, of traditions and social usages, and of heritable forms of devotton 
and creeds, have been bom m ignorance, and trained to believe the ob¬ 
scure dogmas, alluring precepts, and fascinating ceremonies framed by 
cunning and worldly churchmen, and who, therofoie, adhere with pious 
sincerity to the forms of worship and the doctrines which they have 
observed and learnt at other times and m other churches.— Ed. 
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glory attending that reign, lessened the sense of such exer¬ 
tions of authority as would, in these days, appear the height 
of tyranny, and served at that time to justify, as they still 
do to excuse, a princess whose great talents, though not her 
principles of government, render her worthy of being ranked 
among the greatest sovereigns * 

# It was the policy of Queen Elizabeth, to tyrannise over and enfeeble 
the nobdity, and to court the people But no sovereign was ever so 
jealous of the rising authority of the House of Commons, and she 
openly declared that the assembling of parliament was more than she 
ever embiaced, except when constrained by the necessity of her affairs • 
and yet it is true, as observed by Huid, that, 6< from the fiist to the last 
of the Tudors, no act of despotic power was \entmed upon by them 
but undei the countenance and piotcehon of an act of parliament ” 

The Star Chamber, though the jurisdiction of this court had the 
authority of common law, and was con filmed by statute, the proceedings 
of Empson and Dudley, had the sanction of the Pailiament of Henry 
VIII , the supiemacy, and every arbitraly act, had the same founda¬ 
tion 

But before the end of the reign of Queen Elizabeth, the Commons 
boldly asserted their legislative authority, the Puritans aiose, and 
even Hume admits that “the precious sparks of liberty had been kindled 
and picsei ved by the Puntans alone to this sect, whose principles 
were so frivolous, and habits so ridiculous, the English owe the whole 
freedom of their constitution ” 

The fiist and the last of the Tudors were the most economical sove¬ 
reigns that evei ruled m England Yet Henry YII not only resorted 
to arbitrary and unjust methods of taxation, but he appears to have had 
scarcely any object m view except that of hoarding, for no king was so 
remarkable foi the meanness of his expenditure 

Elizabeth, on the other hand, practised economy, first, in order to 
render her pret ogntivo independent of Parliamentary oontiol, and, 
secondly, for laudable purposes There was no item m the expenditure, 
however small, beneath her personal scrutiny, and she was never ex¬ 
travagant except when she made profuse gifts to some of her favourites. 
But it was evident, from the money she raised by exclusive patents and 
monopolies, that her economy was not the result of “ any tender con¬ 
cern for her people ” Yet no shade of avarice sullied her character; 
and although she resolved to be independent, of Parliament, she never 
hoarded treasure, and she honourably paid her own debts, as well as 
those of Edward YT and her sister Mary. Considering the expense of 
suppressing the rebellions m Ireland, and the other great acts of her reign, 
—such as fitting out a powerful navy for the defence of the country against 
the Spanish Armada,—there is nothing so remarkable m the history of 
the finances of any country in the world, as the success of her groat 
undertakings Although she received considerable sums by soiling a por¬ 
tion of the crown lands, and from monopolies, she only received from 
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Under tbe sway of the Stuarts, the nation began to recover 
from its long lethargy. James the First, a prince rather 
imprudent than tyrannical, drew back the veil which had 
hitherto disguised so many usurpations, and made an osten¬ 
tatious display of what his predecessors had been contented 
to enjoy 

He was incessantly asserting, that the authority of kings 
was not to be controlled any more than that of Grod him¬ 
self Like Him, they were omnipotent, and those privi¬ 
leges to which the people so clamorously laid claim as their 
inheritance and birthright, were no more than an effect of 
the grace and toleration of his royal ancestors # 

These principles, hitherto only silently adopted in the 
cabinet and in the courts of justice, had maintained their 
ground m consequence of this very obscurity Being now 
announced from the throne, and resounded from the pulpit, 
they spread an universal alarm Commerce, besides, with 
its attendant arts, and, above all, that of printing, diffused 
more salutary notions throughout all orders of the people, 
a new light began to rise upon the nation, and the spirit of 
opposition frequently displayed itself m this reign, to which 
the English monarchs had not, for a long time past, been 
accustomed. 

But the storm, which was only gathering in clouds during 
the reign of James, began to mutter under Charles the 
First; and the scene which opened to view, on the accession 
of that prince, presented the most formidable aspect. 


Parliament during her own reign, according to Loi d Salisbury, £2,800,000. 
Her financial wisdom and economy are therefore alike remarkable, and, 
if we forget her vices and despotism, claim for her, as a monarch, the 
admiration and honour, at all times, of the English nation —Ed 
# James I was m every meaning of the terms a bad and despicable 
monarch, and a pedantic, mean, and selfish man He was from moral 
and personal cowardice a peaceful king He was vam of his obscure 
scholastic learning, which scarcely comprised any knowledge of the 
sciences ; proud of being told by the flatterers who duped and despised 
him that he was the most wise and potent of kings , and he was jealous 
of the prerogatives which he most unconstitutionally arrogated as be¬ 
longing to him by divine right, and which proved fatal to his most 
arbitrary and unfortunate son. Yet, m consequence of the long peace 
winch alone distinguished his policy, England acquired great com¬ 
mercial ascendancy and wealth .—Ed ] 
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Tlie notions of religion, by a singular concurrence, united 
mtb tlie love of liberty the same spirit which had made an 
attack on the established faith now directed itself to 
politics the royal prerogatives were brought under the 
same examination as the doctrines of the Church of Some 
had been submitted to , and as a superstitious religion had 
proved unable to support the test, so neither could an au¬ 
thority, pretended to be unlimited, be expected to bear it. 

The Commons, on the other hand, were recovering from 
the astonishment into which the extinction of the power of 
the nobles had, at first, thrown them. Taking a view of the 
state of the nation, and of their own, they became sensible 
of their whole strength ; they determined to make use of it, 
and to repress a power which seemed, for so long a time, to 
have levelled every barrier Finding among themselves men 
of the greatest capacity, they undertook that important task 
with method and by constitutional means; and thus had 
Charles to cope with a whole nation, put m motion and di¬ 
rected by an assembly of statesmen 

And here we must observe how different were the effects 
produced in England by the annihilation of the power of 
the nobility, from those which the same event had produced 
in France. 

In France, where, in consequence of the division of the 
people, and of the exorbitant powder of the nobles, the people 
were accounted nothing—when the nobles themselves were 
suppressed, the work was completed 

In England, on the contrary, where the nobles bad ever 
vindicated tbe rights of the people equally with their own,*— 
m England, where the people had successively acquired most 
effectual means of influencing the motions of the govern¬ 
ment, and, above all, were undivided,—when the nobles 
themselves were cast to the ground, the body of the people 
Blood firm, and maintained the public liberty. 

The unfortunate Charles, however, was totally ignorant 
of the dangers which surrounded him Seduced by the 
example of the other sovereigns of Europe, he was not 
aware how different, m reality, his situation was from theirs; 

* This is one of the most incorrect passages m this Essay. All Eng- 
Esh history refutes it until the meeting of the Long Parliament.— Ed. 
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lie had the imprudence to exert with rigour ail authority 
which he had no ultimate resources to support an union 
was at last effected m the nation , and he saw his enervated 
prerogatives dissipated with a breath * By the famous act, 
called the Petition of Bight, and a posterior act, to both 
which he assented, the compulsory loans and taxes, disguised 
under the name of benevolences >, were declared to be con¬ 
trary to law; arbitrary imprisonments, and the exercise of 
martial law, were abolished , the court of high commission, 
and the star-chamber, were suppressed ,t and the consti¬ 
tution, freed from the apparatus of despotic powers w ith 
which the Tudors had obscured it, was restored to its 
ancient lustre £ Happy had been the people if their 

* It might hei c be objected, that when, under Chai les the Ernst, 
the regal power was obliged to submit to the power of the people, the 
Ling possessed other dominions besides England, viz, Scotland and 
Ireland, and therefore seemed to enjoy the same advantage as the Lings 
of France, that of leignmg over a divided empire or nation But, to 
this it is to be answeied, that, at the time we mention, 1 1 eland, scarcely 
civilised, only increased the necessities, and consequently the depend¬ 
ence, of the king, while Scotland, through the conjunction of peculiar 
circumstances, had thrown off her obedience And though those two 
states, even at present, bear no proportion to the compact body of the 
kingdom, of England, and seem never to have been able, by their union 
with it, to procure to the king any dangerous resourced , yet the cir¬ 
cumstances which took place m both at the time of the revolution, or 
since, sufficiently prove that it vras no unfavourable circumstance to 
English libelty, that the great cusis of the reign of Charles the First, 
and the advance which the constitution was to make at that time, should 
precede the period at which the king of England might have been able 
to call in the assistance of two other kingdoms 

f The star-chamber differed fiorn all the other courts of law m this: 
the latter were governed only by the common law, 01 immemorial 
customs, and acts of parliament, wheieas the former often admitted 
for law the proclamations of the king and council, and grounded its 
judgments upon them The abolition of this tribunal, therefore, was 
justly looked upon as a great victory over regal authority 

X Thus is a remarkable exaggeration with icspect to the ancient lustre 
of the constitution—there never existed before such ancient lustre. 
Do Lolme omits to toll us that this restoration of the constitu¬ 
tional laws of the country was carried into effect by the distinguished 
men who assembled in the Parliament of 1610, and who, even by that 
courtly historian Clarendon, are designated as “England’s prime intel¬ 
lectual manhood ” The Petition of Eights itself was drawn up by that 
great lawyer, then an octogenarian, Sir Edward Coke The Pyms, 
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leaders, after having executed so nohle a work, had con¬ 
tented themselves with the glory of being the benefactors 
of their country 1 Happy had been the king, if, obliged at 
last to submit, his submission had been sincere, and if he had 
become sufficientlv sensible that the only resource he had 
left was the affection of his subjects f 

But Charles knew not how to survive the loss of a power 
he had conceived to be indisputable he could not leconcile 
himself to limitations and restraints so injurious, according 
to his notions, to sovereign authority His discourse and 
conduct betrayed his secret designs, distrust took posses¬ 
sion of the nation , certain ambitious persons availed them¬ 
selves of it to promote their own views, and the storm, 
which seemed to have blown over, burst forth anew The 
contending fanaticism of persecuting sects joined m the 
conflict between regal haughtiness and the ambition of indi¬ 
viduals , the tempest blew from every point of the compass, 
the constitution was rent asunder, and Charles exhibited 
in his fall an awful example to the universe 

The royal power being thus annihilated, the English made 
fruitless attempts to substitute a republican government in 
its stead “ It was a curious spectacle,” says Montesquieu, 
“ to behold the vain efforts of the English to establish 
among themselves a democracy ” Subjected, at first, to 
the power of the principal leaders m the Long Parliament, 
they saw that power expire only to pass w ithout hounds 
into the hands of a Protector. They saw it afterwards par¬ 
celled out among the chiefs of different bodies of soldiers , 
and thus, shifting without end from one kind of subjection 
to another, they were at length convinced, that an attempt 
to establish liberty in a great nation, by making the people 
mterfero in the common business of government, is, of all 
attempts, the most chimerical; that the authority of all, 
with w r hich men are amused, is in reality no more than the 
authority of a few powerful individuals, who divide the 
republic among themselves , and they at last rested m the 
bosom of the only constitution which is fit for a great state 
ind a free people 1 mean that m which a chosen number 

lampdons, Vanes, Bradshaws, and many others, will over remain m the 
unals of England as the greatest of patriots —Md 
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deliberate, and a single band executes, but m which, at the 
same time, tbe public satisfaction is rendered, by the general 
relation and arrangement of things, a necessary condition of 
the duration of government * 

Charles the Second, therefore, was called over, and he 
experienced on the part of the people that enthusiasm of 
affection which usually attends the return from a long 
alienation He could not, however, bring himself to for¬ 
give them the inexpiable crime of which he looked upon 
them to have been guilty He saw with the deepest con¬ 
cern that they still entertained their former notions with 
regard to the nature of the royal prerogative, and, bent 
upon the recovery of the ancient powers of the crown, he 
only waited for an opportunity to break those promises 
which had procured his restoration 

But the very eagerness of his measures frustrated their 

# It is remarkable that Be Lolme could have so buefly passed over 
tbe most remaikable legislative period of English History—that ot 
tbe Long Pailiament It is true that, when it formed a tribunal to try 
and condemn the king, it became an illegally constituted assembly. 
Nor had tbe Rump of that Parliament more power confided to thorn by 
tbe people than the officers of tbe army, or any other arbitrary or 
usurped authority But notwithstanding all the accusations that are 
brought lorward against those men, when we consider that they were 
an executive as well as legislative, and even judicial body, we may 
only marvel at their general success m planning and carrying out great 
achievements. It cannot, therefore, be denied that the “ Rump” Par¬ 
liament comprised men indefatigable m business, and who admmistcred 
the affairs ot the country with remarkable energy, and, with some in¬ 
tolerant exceptions, with justice. They forced no one to serve either m 
the army or navy, there was no impressment, yet they never wanted 
either soldiers or seamen. They at the same time displayed wonderful 
abilities both m civil and m military affairs ; nor did they, during the 
last two years of their existence, exercise the religious tyranny anjd 
intolerance which marked the spirit of the Prosbvterians and Episco¬ 
palians ; and, notwithstanding the unconstitutional character of the 
high courts of justice which were instituted, to the Long Parliament is 
due the credit of many reforms in the practice of the Common Law 
Courts. 

It was under the Long Parliament that the civil war m England was 
successfully terminated, that Ireland was conquered by Ci omwell, and 
Scotland reduced to obedience, that the navy of England, from a mean 
and feeble condition, became a magnificent and powerful defender of 
the country, able to cope with, and even defeat, the Butch m several 
battles, and that m the Mediterranean Sea the fleets and name of 
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success His dangerous alliances on the continent, and the 
extravagant wars m which he involved England, joined to 

England caused greater dread to the Papal throne than the conquest of 
Constantinople and all the armaments of the Mohammedans (a) — Ed, 

The violent dissolution of the Long Parliament by Ciom well, when 
well considered, was neither so bold nor so hazardous an act as some 
have usually regarded it Let it be kept m view that the Assembly at 
Westminster had now diminished fiom 506 members, the number 
originally elected m 1640, to rather less than 100,—first by the expulsion 
in 1648, and afterwards by deaths and various causes they had no 
hold whatever on the great body of the nation , and notwithstanding 
the grandeur and success of their administration, the people only 
obeyed them through terror, while Cromwell, before he had attempted 
their dissolution, had become, to all intents and purposes, the master of 
Great Britain and Ireland He had in a great degree constructed the 
government of the Commonwealth,—for it was he who had induced the 
most able, vigorous, and intelligent of its statesmen, Sir Harry Vane, 
and Oliver St John, to enter the Council of State— Ed 

But no sooner did the expulsion of those few members who consti¬ 
tuted the Pailiament take place, than the British Empire became vested 
m the absolute authority of the Lord General and the Council of War. 
Yet a self-government, which is so piomment a quality of the English 
character, existed then as it does now, then, as now, the people were 
equally disposed to obey the laws—to cherish the maintenance of order 
—to observe a high reverence for morality and religion—and to make 
the best use of their reason in weighing the advantages which they 
possessed against the risks and dangers of a general disturbance, or the 
calamities of another civil war It was by those elements of character 
and morals m the British people that the three nations of England, 
Scotland, and Ii eland, were saved from the mad disorders of anarchy, 
and from the tyranny of despotism, during this important era in their 
history , and it is by the same characteristics that they have in. subse¬ 
quent periods been saved from similar calamities to those which had 
formerly m England, and which have, among other nations, then, and 
down to the present century, so frequently, so unfortunately, and so 
unsuccessfully, been precipitated by oppression and by great public 
excitement — Ed 

(a) Algernon Sidney says, that cc When Van Tromp set upon Blake 
m Eolkstone Bay, the Parliament had not above 13 ships against three¬ 
score, and not a man that had ever seen any other fight at sea than 
between a merchant-ship and a pirate, to oppose the best captain m 
the world, attended by men of valour and experience not much inferior 
to him Many other difficulties were observed m this unsettled state * 
few ships, want of men, several factions, and some who, to advance 
particular interests, betrayed the public But such was the power of 
wisdom and integrity m those who sat at the helm, that their diligence 
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the frequent abuse he made of his authority, betrayed his 
designs The eyes of the nation were soon opened, and saw 
into his projects, when, convinced at length that nothing 
but fixed and irresistible bounds can be an effectual check 
on the views and efforts of power, they resolved finally to 
take away those remnants of despotism which still made a 
part of the regal prerogative. 

The military services due to the crown, the remains of 
the ancient feudal tenures, had been already abolished the 
laws against heretics were now repealed, the statute for 
holding parliaments once at least m three years was enacted, 
the Habeas Coipus Act, that barrier of the subject’s personal 
safety, was established, and such was the patriotism of the 
parliaments, that it was under a king the most destitute 
of principle that liberty received its most efficacious 
supports 

At length, on the death of Charles, began a reign which 
affords a most exemplary lesson both to kings and people. 
James the Second, a prince of a more rigid disposition, 
though of a less comprehensive understanding than Ins late 
brother, pursued still more openly the project which had 
already proved so fatal to his family, lie would not see 
that the great alterations which had successively been 
effected in the constitution rendered the execution of it 
daily more and more impracticable he imprudently suffered 
himself to be exasperated at a resistance he was in no con¬ 
dition to overcome , and, hurried away by a spirit of des¬ 
potism and a monkish zeal, he ran headlong against the rock 
which was to wreck his authority 

He not only used m his declarations the alarming expres¬ 
sions of absolute power and unlimited obedience—he not 
only usurped to himself a right to dispense with the laws— 
but moreover sought to convert that destructive pretension 

m choosing men was blessed with such success, that in two years our 
fleet gi ew to bo as famous as our land armies The reputation and 
power of our nation ioso to a greater height than when we possessed 
the better half of Prance, and the kings of Prance and Scotland wore 
our prisoners All the states, kings, and potentates of .Europe, respect¬ 
fully, not to say submissively, sought our friendship, and the Romans 
were more afraid of Blake and his licet than they lmd been of the groat 
King of Sweden, when lie was ready to invade Italy with 100,000 mm ” 
—Disco unes concerning Government, od 1704 —M 
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to tlie destruction of those very laws which were held most 
dear by the nation, by endeavouring to abolish a religion for 
which they had suffered the greatest calamities, in order to 
establish on its rums a mode of faith which repeated acts of 
the legislature had proscribed,—and proscribed, not because 
it tended to establish m England the doctrines of transub- 
stalitiation and purgatory, doctrines m themselves of no 
political moment, but because the unlimited power of 
the sovereign had always been made one of its principal 
tenets 

To endeavour, therefore, to revive such a religion, was not 
only a violation of the laws, but was, by one enormous viola¬ 
tion, to pave the way for others of a still more alarming 
nature Hence the English, seeing that their liberty w as 
attacked even m its first piincrplcs, had recourse to that 
remedy which reason and nature point out to the people, 
when he who ought to be the guardian of their laws becomes 
their destroyer. they withdrew the allegiance -which they 
had sworn to James, and thought themselves absolved from 
their oath to a king who himself disregarded tho oath he 
had made to his people * 

But, instead of a revolution like that which dethroned 
Charles the Eirst, which was effected by a great effusion of 
blood, and threw the state into a general and terrible con¬ 
vulsion, the dethronement of James proved a matter of short 
and easy operation In consequence of the progressive 

* The English nation seem to have become mentally drunk when it was 
announced that Charles II should bo restored No conditions were 
made with that profligate monarch, and although the Habeas Corpus 
act passed during his infamous reign, yet the judicial muider of Sir 
Harry Vane, and other distinguished persons, who considered them¬ 
selves indemnified for the past,—the aibiti ary measures of tho venal and 
disgraceful Cabal, the immorality of his court, and the consequent cor¬ 
ruption of manners, piove the instability both of tho patriotism and 
the morals of the age When James II ascended tho throne, he was 
known to bo a Roman Catholic and a bigot, but laborious, and by 
application and experience acquainted with public business But when 
he exercised arbitrary power, and dispensed with tins laws, and attempted 
to re-establish Popery, a great but bloodless revolution was effected , and 
before the Prmce of Orange was entrusted with the sovereignty, lie 
entered into a solemn contract with the nation for the maintenance of 
the laws and institutions of the three kingdoms, and tho inviolable 
integrity of the Protestant religion — Ed 

E 
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information of the people, and the certainty of the princi¬ 
ples which now directed the nation, the whole were unani¬ 
mous, All the ties by which the people were bound to 
the throne, were broken, as it v ere, by one single shock, 
and James, who, the moment before, was a monarch sur¬ 
rounded by subjects, became at once a simple individual in 
the midst of the nation 

That which contributes, above all, to distinguish this 
event as singular m the annals of mankind, is the modera¬ 
tion, I may even say the legality, which accompanied it As 
if to dethrone a king, who sought to set himself abo\ e the 
laws, had been a natural consequence of, and provided for 
by, the principles of government, everything remained in its 
place the throne was declared vacant, and a new line of 
succession was established. 

Nor was this all care was had to repair the breaches 
that had been made in the constitution, as well as to pre¬ 
vent new ones, and advantage was taken of the rare oppor¬ 
tunity of entering mto an original and express compact 
between king and people 

An oath was required of the new king, more precise than 
had been taken by his predecessors: and it was consecrated 
as a perpetual formula of such oaths It was determined, 
that to impose taxes without the consent of parliament, as 
well as to keep up a standing army m time of peace, are 
contrary to law The power, which the Crown had con¬ 
stantly claimed, of dispensing with the laws, was abolished 
It was enacted that the subject, of whatever ranker degree, 
had a right to present petitions to the long * Lastly, the 
key-stone was put to the arch, by the final establishment of 
the liberty of the press.f 

r * ® ie ^ords an d Commons, previous to the coronation of "King 
William and Q,uocn Mary, had flamed a bill which contained a declara¬ 
tion of the rights which they claimed m behalf of the people, and was 
in consequence called the Bill of High Is This bill contained the articles 
above, as well as some others $ and having received afterwards fhe royal 
aj>8cnt, became an act of parliament, under the title of An Ael dedaring 
tie lug Ids am Liheihes of the Subject, and settling the Succession of the 
—Ann 1, William and Mary, Seas 2, cap 2 
t The liberty of the press was, properly speaking, established only 
tour years afterwards, m consequence of the refusal which the parlia¬ 
ment made at that time to continue any longer the restrictions which 
had before been, set upon it. 
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The revolution of 1689 is therefore the third grand sera 
in the history of the constitution of England The Great 
Charter had marked out the limits within which the royal 
authority ought to he confined , some outworks were raised 
m the reign of Edward the Eirst, but it was at the revolu¬ 
tion that the circumvallation was completed 

It was at this sera that the principles of civil society were 
fully established. By the expulsion of a king who had vio¬ 
lated his oath, the doctrine of resistance, that ultimate 
resource of an oppressed people, was confirmed beyond a 
doubt Ey the exclusion given to a family hereditarily 
despotic, it was finally determined that nations are not the 
property of krngs The principles of passive resistance, the 
divine and indefeasible right ol kings,—m a word, the whole 
scaffolding of false and superstitious notions, by which the 
royal authority had till then been supported, fell to the 
ground, and m the room of it were substituted the more 
solid and durable foundations of the love of order, and a 
sense of the necessity of civil government among mankind.^ 


CHA.PTEB IV. 

Or THE LEGISLATIVE POWEE 

In almost all the states of Europe, the will of the prince 
holds the place of law , and custom has so confounded the 
matter of right with the matter of fact, that their lawyers 

* Bolmgbrokc, referring to the succession of the house of Hanover, 
observed, with Ins usual shrewdness, after he became disgusted with and 
abandoned the Pretender, Let the illustrious royal house that hath 
been called to the government of these kingdoms govern them till tune 
shall be no more But let the spirit as well as the letter of the consti¬ 
tution they are entrusted to preserve be, as it ought to be, and as we 
promise ourselves it will be, the sole rule of their government, and the 
sole support of tlieir power, and whatever happens in the various 
course of human contingencies, whatever be the fate of particular 
persons, of houses, or families, let the liberties of dreat Britain bo 
immortal.” — Dedicate to Sir Robert Walpole of Dissertation upon 
Forties — Ed. 
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generally represent the legislative authority as essentially 
attached to the character of king , and the plenitude of his 
power seems to them necessarily to flow from the very defi¬ 
nition of his title 

The English, placed m more favourable circumstances, 
have judged differently * they could not believe that the 
destiny of mankind ought to depend on a play of words, and 
on scholastic subtleties, they have therefore annexed no 
other idea to the word king, or i'oy, a word known also to 
their laws, than that which the Latins annexed to the word 
rex, and the northern nations to cynmg (Rymng) 

In limiting, therefore, the power of their king, they have 
acted more consistently wuth the etymology of the word; 
they have acted also more consistently with reason, m not 
leaving the laws to the disposal of the person who is already 
invested with the public power of the state,—that is, of the 
person who lies under the greatest and most important 
temptations to set himself above them. 

< The basis of the English constitution, the capital prin¬ 
ciple on which all others depend, is, that the legislative 
power belongs to parliament alone. that is to say, the power 
of establishing law r s, and of abrogating, changing, or ex¬ 
plaining them 

The constituent parts of Parliament are,—the King, the 
House of Lords, and the House of Commons. 

The House of ^Commons, otherwise the assembly of the 
representatives of the nation, is composed of the deputies of 
the different counties, each of which sends two, of the 
deputies of certain towns, of which London (including 
Westminster and Southwark) sends eight—other towns, 
two or one , and of the deputies of the Universities of Ox¬ 
ford and Cambridge, each of which sends two 

Lastly, since the Act of Union, Scotland sends forty-five 
deputies, who, added to those just mentioned, make up the 
whole number five hundred and fifty-eight * Those deputies, 


* Those Scotch members were, until 1882, elected by ministerial 
influence, and were slavish vote* s —W 

One means of introducing corruption into the House of Commons 
was by creating new boroughs , and the sovereigns of England increased 
“those to a most profligate extent m Cornwall and in Wiltshire, Somerset 
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though separately elected, do not solely represent the town 
or county that sends them, as is the case with the deputies 
of the United Provinces of the Netherlands, or of the Swiss 
Cantons , hut when they are once admitted they represent 
the whole body of the nation 

The qualifications required for being a member of the 
House of Commons are, for representing a county, to be born 
a subject of Great Britain, and to be possessed of a landed 
estate of six hundred pounds a year, and of three hundred 
for representing a town or borough. 

The qualifications required for bemg an elector m a 

and Dudley, m the reign of Edward VI, created Saltash, Camelford, 
Pemyn, Bossmey, Michell, and Newport, mto parliamentary boroughs 
St Ives was created a boi ough by Queen Mary , and E&tlove, Tregowney, 
Eowey, St G-eimans, and St Mawes, by Elizabeth All the foiegoing 
were m the Crown Duchy of Cornwall In the yoar 1681, Coi nwali 
had twenty-one parhamentaiy boroughs, each returning two mem* 
beis, returning altogether, with the county, 44 members Wilt¬ 
shire at the same time returned 34 members, while the eight Cinque 
Poits returned 16, and all England 497 AH the boroughs except 
that of High am Eerrers returned 2 members, and each county returned 
2 The Welsh counties and boioughs returned each 1, or m all 24 
members , being m all 521 membeih foi England and Wales. Of these 
boroughs 58 were abolished by the Retoirn Bill of 1832 , and 30, which 
had pieviously returned 2 membeis, were only allowed to leturn 1 
22 new boroughs weie created, returning 2 membeis each, and 20 new 
boroughs, returning 1 membei each , while sen oral counties weie dmded 
into two divisions The county of York was allowed to icturn 6 mem¬ 
bers instead of 4, the county of Lincoln 4 instead of 2, and Cheshire, 
Cornwall, Cumberland, Dei by, Durham, Westmoreland, Essex, (llou- 
cester, Kent, Lancashire, Hampshire, Leicester, Norfolk, Northumber¬ 
land, Shropshire, Somersetshire, Suli'olk, Sussex, Warwick, Wills, 
Woicestershire, to return 4 instead of 2 members, and Bedfoid, Dorset, 
Cambridge, Hereford, Hortfoid, and Oxford to icturn 3 instead of 2 mem¬ 
bers , Caernarvon, Denbigh, and (llamoiganshno 2 instead of 1 , whde 
the Isle of Wight was separated from Southampton, and allowed to 
return 1 member —M 

Scotland, which previously had been one great rotten borough m the 
power of the minister of the Ciown, was cnfianclnsed, and allowed to 
return 53 members, and Ireland, instead of 100, was allowed to return 
105 members, bemg m all 658 members of the House of Commons — EtL 

Since that period the two boroughs of Sudbury and St Albans Inn & 
been disfranchised, and it is still admitted that so imperfect has been 
the Reform Bill in its effects, that there are still 67 boroughs noto¬ 
riously corrupt and rotten This admission was made by Lord John 
Russell when introducing his Reform Bill of 1852 
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county are, to be possessed, m that county, of a freehold of 
forty shillings a year * With regard to electors m towns or 
boroughs, they must be freemen of them,—a word which 
now signifies certain qualifications expressed in the parti¬ 
cular charters. 

When the king has determined to assemble a parliament, 
he sends an order for that purpose to the Lord Chancellor, 
who, after receiving the same, sends a writ, under the great 
seal of England, to the sheriff of every county, directing him to 
take the necessary steps for the election of members for the 
county, and the towns and boroughs contained m it. Three 
days after the reception of the vrit, the sheriff must, in his 
turn, send his precept to the magistrates of the towns and 
boroughs, to order them to make their election within eight 
days after the receipt of the precept, giving four days’ no¬ 
tice of the same And the sheriff himself must proceed to 
the election for the county, not sooner than ten days after 
the receipt of the writ, nor later than sixteen t 

* This freehold must have been possessed by the elector one whole 
year at least before the time of election, except it has devolved to him 
by inheritance, by marriage, by a last will, or by promotion to an office. 

f Writs foi the election of bmgesses were not originally sent to the 
sheriffs, but directly to the cities and boroughs The first summons on 
record directed to a sheriff is of the 23d Edwaid I — Jktffhead’s lief ace, 
Lyttleton’s Ilntovj of Ilenry II 

But the Commons acquired no gieat power until it became an object 
of ambition to have a seat m pailiament Yet it was long before a seat 
m parliament became a road to honour and preferment Various pre¬ 
texts were used to avoid the honour, and we are mfoimed by numerous 
authorities that the sheriffs even found it neccssaiy to demand sureties 
fiom members that they would appear and perform the services re¬ 
quired of them Boroughs denied their privileges, and barons their 
titles, and the sheriffs on several occasions reported that they could not 
get bmgesses to send up And it appears that, from the first introduc¬ 
tion of buigesses and citizens into parliament—that is, from the 49th 
of Henry III to the 22d of Edward IV, a period of about 200 years—■ 
the distinction of being a representative m parliament was so effectually 
shunned, that only two or three instances of controverted elections 
occurred during the whole of that period Boroughs without remon¬ 
strance allowed the privilege of the representation to be taken from 
them and given to others 

Mandates from the Crown were sent to the sheriffs to return particular 
persons Borough and county members were returned by one and the 
same indenture. It is asseited by Bra<fy that Edward III named all 
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The principal precautions, taken by tlie lav, to ensure the 
freedom of elections, are, that any candidate who, after the 
date of the writ, or even after the vacancy, shall have given 
entertainments to the electors of a place, or to any of them, 
m order to his being elected, shall be incapable of serving 
for that place m parliament, and that if any person gives, 
or promises to give, any money, employment, or reward, to 
a voter, m order to influence his vote, he, as well as the 
voter himself, shall be condemned to pay a fine of five hun¬ 
dred pounds, and for ever disqualified to vote, and hold any 
office m a corporation,—the faculty, however, being reserved 
to both of procuring indemnity for their own offence, by 
discovering some other offender of the same kmd 

It has been moreover established, that no lord of parlia¬ 
ment, or lord lieutenant of a county, has any right to inter¬ 
fere m the elections of members , that any officer of the 
Excise, Customs, &c who shall presume to intermeddle m 
elections, by influencing any voter to give or withhold his 
vote, shall forfeit one hundred pounds, and bo disabled to 
hold any office. Lastly, all soldiers quartered m a place 
where an election is to be made must move from it, at 
least one day before the election, to the distance of two 
miles or more, and not return till one day after the election 
is finished 

The House of Peers, or Lords, is composed of the lords 
spirit ual, who are the archbishops of Canterbury and of York, 
and the twenty-four bishops, and of the lords temporal, 


the deputies The author of cc Legislative Lights” says that “the 
kings foimerly called up whom they pleased from boroughs, and discon¬ 
tinued, as occasions served, the calling up of others, and the electors 
looked upon it as a burden to pay wages for what they derived no ad¬ 
vantage lroin, and petitioned to be relieved from so doing ” We also 
find that members of the House of Commons weio prosecuted by in¬ 
dictment m the King’s Bench for departing from parliament without 
obiammg permission from the Crow n In some towns, especially at 
Hull, the corporate bodies returned men to whom they paid wages, 
without consulting the feelings of the public — qmireonihe Anglo Sawn 
Gove) m> tent, Balrymple on Feudal Ftoperly, Ftym’s Jmmad, Maddo ds 
Burma Bt ugi, Brynn\ B) evmy t Fa) l liediv , B)ady on Boroughs, Bohng- 
hake's JDissei tation on km lies — Ed, 

Thirty-mno members were indicted for leaving parliament without 
leave of the Ciown in the reign of Queen Mary — Ed 
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whatever may be their respective titles, such as dukes, mar¬ 
quesses, earls, &c * 

Lastly, the king is the third constitutive part of parlia¬ 
ment ; it is even he alone who can convoke it, and he alone 
can dissolve or prorogue it The effect of a dissolution is, 
that from that moment the parliament completely ceases to 
exist; the commission, given to the members by their con¬ 
stituents, is at an end, and whenever a new meeting of 
parliament shall happen, they must be elected anew. A 
prorogation is an adjournment to a term appointed by the 
king; till which the existence of parliament is simply inter¬ 
rupted, and the function of the deputies suspended. 

When the parliament meets, whether it be by virtue of 
new summons, or whether, being composed of members 
formerly elected, it meets again at the expiration of the 
term for which it had been prorogued, the king either goes 
to it m person, invested with the insigma of his dignity, or 
appoints proper persons to represent him on that occasion, 
and opens the session by laying before the parliament the 
state ot the public affairs, and inviting it to take them 
into consideration. The presence of the king, either real or 
represented, is absolutely requisite at the first meeting , it 
is that which gives life to the legislative bodies, and puts 
them m action 

The kmg, having concluded his declaration, withdraws. 
The parliament, which is then legally intrusted with the 

* Tli® genius of the people being opposed to the feudal system, and 
Henry VII, apprehending that the baions then m their minority, 
might, when they came of age, attempt, as barons formerly did, to 
weaken the authority of the Crown, we are informed that the statute 
4th of Henry VII was conluved to facilitate the destruction of entails, 
m ordet to paialyse the power of the nobility and bring treasure into 
the king’s coffeis — JBIachtont », B 11 c 7 and 21 > B iv c 33 

In 1681, the Peerage included 17 dukes, 9 marquesses, 68 earls, 9 
viscounts, 67 barons, 2 archbishops, and 24 bishops, m all 196 mem- 
hois of the hereditary legislative chamber —Ed 

In 1852, the Peerage included 2 peers of the blood royal, I of whom, 
the Prince of Wales, is a minor, 20 dukes, 21 marquesses, 115 earls, 22 
viscounts, 203 batons,—m all 381 Nine of the peeis aie minors 8ome 
of the barons and viscounts hold higher titles m the peerage of Scotland 
and Ireland Them are also 2 ai chbibhops, 24 bishops for England, 
and 1 representative aiehbishop and 3 icpiesentative bishops, yho have 
seats m the House of Peers for Ireland —Ed 
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care of the national concerns, enters upon its functions, and 
continues to exist till it is prorogued, or dissolved The 
House of Commons, and that of Peers, assemble separately, 
the latter under the presidence of the Lord Chancellor, the 
former under that of their Speaker; and both separately ad- 
jburn to such days as they respectively think proper to 
appoint 

As each of the two Houses has a negative on the proposi¬ 
tions made by the other, and there is, consequently, no 
danger of their encroaching on each other’s rights, or on 
those of the king, who has likewise his negative upon them 
both, any question judged by them conducive to the public 
good, without exception, may be made the subject of their 
respective deliberations. Such are, for instance, new limita¬ 
tions or extensions to be given to the authority of the king, 
the establishing of new laws, or making changes in those 
already m being Lastly, the different kinds of public pro¬ 
visions or establishments, the various abuses of administra¬ 
tion, and their remedies, become, in every session, the 
objects of the attention of parliament 

Here, however, an important observation must be made. 
All bills for granting money must have their beginning m 
the House of Commons the Lords cannot take this object 
into their consideration but m consequence of a bill pre¬ 
sented to them by the latter, and the Commons have at all 
times been so anxiously tenacious of this privilege, that they 
have never suffered the Lords even to make any change m 
the money bills which they have sent to them, and the 
Lords arc expected simply and solely either to accept or 
reject them 

This excepted, every member, m each House, may propose 
whatever question he thinks proper If, after being con¬ 
sidered, the matter is found to deserve attention, the person 
who made the proposition, usually with some others ad¬ 
joined to him, is desired to set it down m writing If, 
after more complete discussions on the subject, the propo¬ 
sition is carried m the affirmative, it is sent to the other 
House, that they may, m their turn, take it into conside¬ 
ration If the other House reject the bill, it remains 
without any effect if they agree to it, nothing remains 
wanting to its complete establishment but the royal assent. 
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"When there is no business that requires immediate dis¬ 
patch, the king usually waits till the end of the session, or 
at least till a certain number of bills are ready for him, 
before he declares his royal pleasure When the time is 
come, the king goes to parliament m the same state with 
which he opened it, and while he is seated on the throne, 
a clerk, who has a list of the bills, gives, or refuses, as he 
reads, the royal assent. 

When the royal assent is given to a public bill, the clerk 
says, Le roy le veut If the bill be a private bill, he says, 
Sod fait comme il est desire If the bill has subsidies for 
its object, he says, Le roy remeicie ses loyaux sajets, accepte 
leur benevolence, et aussi le veut. Lastly, if the king does 
not think proper to assent to the bill, the clerk says, Le roy 
s'am sera which is a mild way of giving a refusal 

It is, however, pretty singular, that the king of England 
should make use of the French language to declare his in¬ 
tentions to his parliament This custom was introduced at 
the Conquest/' and has been continued, like other matters 
of form, which sometimes subsist for ages after the real 
substance of things has been altered and Judge Black- 
stone expresses himself on this subject m the following 
words: s< A badge, it must be owned (now the only one 
remaining), of conquest, and which one would wish to see 
fall into total oblivion, unless it be reserved as a solemn 
memento to remind us that our liberties are mortal, having 
once been destroyed by a foreign force ”f 

When the king has declared his different intentions, he 
prorogues the parliament Those bills which he has re¬ 
jected remain without force those to which he has assented 
become the expression of the will of the highest power 
acknowledged m England they have the same binding force 

* William the Conqueror added, to the other changes he introduced, 
the abolition of the English language m all public as well as judicial 
ti ansactions, and substituted for it the French that was spoken in his 
time hence the number of old French words that are met with m the 
style of the English laws It was only under Edward III that the 
English language began to be re-established m the courts of justice 

f Instead of retaining these Fiench words, it would surely bo more 
respectful to an independent nation like the British people, and for the 
sovereign of the Butish Empire, to cxpiess legislative terms in the 
strong and expressive language of the sovereign and the country — JEd. 
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as the edits enregistres have in Trance, and as the popu- 
h&cita had in ancient Home. m a word, they are laws. 
And though each of the constituent parts of the parliament 
might, at first, have prevented the existence of those laws, 
the united will of all the three is now necessary to repeal 
them.' 51 

* “ The arguments used m tins chapter, and also wheiever De 
Lolme speaks of the representation of the people, would be peifectly 
just if the people wore fairly represented m parliament But if we 
take up the history of nearly every parliament, especially since the 
reign ot Henry IV, and even as fai back as the reign of Edwaid III, 
we find that the people have never propel ly been lepiesented m the 
House of Commons, and that the legislative power has been by corrup¬ 
tion wielded first by the king, and, down to the passing of the Reform 
Bill, by the ministers, 01 , through influence, by the barons and ecclesi¬ 
astics Bohngbi oke sluewdly obscives, that the king, the barons, and 
the cloigy, weie all m reality the enemies of public liberty The paity 
of each were as many factions m the nation, but they all helped m their 
turns to establish liberty The Norman kings, of imperious tempeis, 
assumed great powers The barons did the same The people gxoaned 
undci the oppression of both The long, the barons, and the clergy, 
had powerful means of promoting their usurpations; the community 
had little or no sluxro m the legislative body, no figure m the govern¬ 
ment, and it is hard to conceive how they could act as others might, 
and certainly did, by particular concerts to their own particulai inte¬ 
rests ”— Uemai k s on ike Jhbtortj of England, Letter 4— Ed 

The origin of the House of Commons is involved m obsciufiy The 
Witcna Gemote of the Savons, or the Assembly of Wise Men, included 
only, it is probable, that smaller number ot the inhabitants who weie 
thanes, clergy, and freemen Rapm quotes the preamble of a charter 
gi anted by Canute to the abbots of St Edimmdsbury, winch lay at the 
time ho wrote in the office of the king’s Remembrance! of the Exchequer 
It is as follows “I, Canute, King of the whole Island of Albion, and 
many other nations, by the advice and decree ot the Aichbishops, 
Bishops, Abbots, Earls, and all my other faithful subjects, have or¬ 
dained,” &c. Rapm observes that tins authority is of great force, 
“ because Canute came to the crown by right of conquest, and conse¬ 
quently it is not at all probablo ho would have sought the concurrence 
of the estates had lie not found it customary so to do ”—Ed 

Parliaments were called by the kings nearly altogether for the pur¬ 
pose of sanctioning taxation The making of laws, until after the ac¬ 
cession of the Tudors, appears to have engaged little of the tune of 
parliament; and the sovereign seemed to arrogate the power of origi¬ 
nating as well as of granting laws In the charter of Henry III it is 
set forth that the king of Ins “ free will gave and granted ” “ It is 
provided by the King, our lord, and his Justices,” “The King and 
his Justices of the Bench,” &c —Ed 

Tho first writs upon record aro of the 49th year of Henry II., to 
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CHAPTEB Y 

OF THE EXECUTIVE POWEE. 

"When the parliament is prorogued or dissolved, it ceases to 
exist, but its laws continue still to be m force the king 
remains charged with the execution of them, and is supplied 
with the necessary power for that purpose 

summon knights of the shire to parliament, and at the same time the 
cities and boroughs were written and requned to send members In the 
52d of Henry III mention is made of the king “palling the more discreet 
men of the realm as weE of the higher as of the lower estate ”— Ed 
In the 3rd of Edwaid I the great council of the nation is called the 
Parliaments and the statutes of that year aie by the assent of the “ Ai ch- 
bishops, Bishops, Abbots, Earls, and Batons, and all the commonalty 
of the realm ”—See Puff head's Preface to the Statutes at Large, Black - 
stone's Commentaries, B i c 2 and 8, B n c 5, B iv. c 33, Lyttle - 
ton's Ihstory of England, The 3 Sih of Hem y III —Ed 

But the commonalty above mentioned weie a smaU minority com¬ 
pared with the nmnbei of the population m a slavish condition, called 
Servn, VElami, Bordain, and a few soccage tenants of poor and trifling 
possessions —See Babymple on feudal Property, p 262 — Ed 
The Crusades wete the first cause of the decline of the feudal system 
Hemy IT gave permission to the barons who were involved m debt to 
sell their possessions, but it was not until the confiscation of the 
property of the monasteues by Henry YIII that the commonalty ac¬ 
quit ed such landed property as enabled them afterwards to exercise 
authority m the House of Commons — Ed 

Aecoidmg to an authority quoted byBiady, the citizens, burgesses, 
and tenants m ancient demesne, first consulted together apait from the 
barons and pi elates m the 34th of Edward I The statute of Quia 
Emptores, 18th of Edwaid I, greatly mci eased the number of tenants 
w eapite , for it enacted that on tlie dismemberment of a fief he must hold 
of the chief lord of tlie fee, and when the vendor held a fief of the crown 
the purchaser became tenant m capde to the king —Ed. 

Even with respect to peers, until Packard II conferred the dignity 
of baron bv letters patent, no other barons hut such as were summoned 
by writ m virtue of the tenure of their land and baronies weie pos¬ 
sessed of seats m parliament —See Bab gw pie's feudal Property —Ed 
The Statutes were not regularly drawn up by the Estates of Parlia¬ 
ment, and lead regularly a certain number of times before they were 
passed, but each house or estate drew up lesolutions m a series of 
petitions, praying the king to give them satisfaction for wliat they 
humbly demanded of lum Such articles m those petitions as were 
approved of and assented to by the kmg were afterwards m a reduced 
form drawn up as statutes by the king’s lawyers and counciUors, and 
published under the sole authority of the Crown But, as those statutes 
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It is, however, to be observed, that though, m his po¬ 
litical capacity of one of the constituent parts of the parlia¬ 
ment (that is, with regard to the share allotted to him in the 
legislative authority), the king is undoubtedly sovereign, 
and only needs allege his will when he gives or refuses his 
assent to the bills presented to him; yet, in the exercise of 
his powers of government, he is no more than a magistrate; 
and the law's, whether those that existed before him, or 
those to which, by his assent, he has given being, must 
direct his conduct, and bind him equally with his subjects. 

I The first prerogative of the king, m his capacity of 
supreme magistrate, has for its object the administration of 
justice 

1° He is the source of all judicial power m the state he 
is the chief of all the courts of law, and the judges are only 
his substitutes . every thing is transacted in his name, the 
judgments must be with his seal, and are executed by his 
officers 

2° J3y a fiction of the law, he is looked upon as the uni¬ 
versal proprietor of the kingdom he is m consequence 
deemed directly concerned m all offences , and, for that 
reason, prosecutions are to be earned on m his name in the 
courts of law 

3° He can pardon offences, that is, remit the punishment 
that has been awarded in consequence of his prosecution 

II The second prerogative of the king is to be the 
fountain of honour , that is, the distributor of titles and 
dignities he creates the peers of the realm, as -well as be- 
stowN the different degrees of inferior nobility. He more¬ 
over disposes of the different offices, either m the courts of 
law, or elsewhere 

III The king is the superintendent of commerce , m he 

wcro frequently found to be framed m a different sense from what was 
oi igmally intended, m consequence the bills were drawn up, m the reign of 
Hem y V , by the judges, much m the same way as bills were prepared 
by those very irresponsible ministers, the Lords of the Ai tides m Scot¬ 
land, and presented by them to the old Scottish parliaments .—Md 

Bills in the form of acts, according to modem form, were introduced 
into Parliament ip the reign of Henry VI— Blackstoneh Cowmen* 
lanes, B i c 11 —See Supplementaly Illustrations, No % —JSd 

* That the sovereign is tho superintendent of commerce is rather a 
fiction than a reality It is true that treaties of commerce and navi- 
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lias the prerogative of regulating weights and measures; 
he alone can coin money, and can give a currency to foreign 
com 

IY. He is the supreme head of the church. In this ca¬ 
pacity he appoints the bishops, and the two archbishops, 
and he alone can convene the assembly of the clergy This 
assembly is formed in England, on the model of the parlia¬ 
ment the bishops form the upper house deputies from 
the dioceses, and from the several chapters, form the lower 
house: the assent of the king is likewise necessary to the 
validity of their acts, or canons , and the king can prorogue, 
or dissolve, the Convocation 

gallon have always been and still continue to be m the name of the 
sovei eign, and negotiated by her ambassador and mmisters But no one 
provision m those treaties can be repugnant to acts of parliament, and 
especially the navigation act, although many of its provisions have 
lately been abolished , nor to the customs laws, nor especially to the 
duties upon either imports or exports as established by acts of 
pailiament —Ed 

It is true that at one period even the great lawyers allowed the 
ci own almost arbitrary authority in imposing duties upon articles which 
came in or went forth from the kingdom Bacon, m the edition of Ins 
works m 4to, p 504, assures us, et 1st The king may constram the 
pei son of his subjects not to go out of the realm 2nd The king may 
foibid the exportation of any commodities out of the realm 3rd The 
king may forbid the importation of any commodities mto this realm 
4th The king may set a reasonable impost upon any foieign wares 
that come into the realm, and so of native waies that go out of the 
realm ”—Ed 

The law being thus understood by the Crown lawyers, the colonial 
charters of that reign were drawn m conformity to their judgment. 
We now pei eeive the reason why there were inserted m every patent u a 
license to emigrate, a permission to export merchandises, an exemption 
from imposts during a limited teim,” and m the same manner of similar 
provisions, which were fiamed according to the prevailing notions of the 
times It is curious toi emaik that it should seem, not only from the passage 
before cited, but from the argument of Bacon m the House of Com¬ 
mons m support of the same doctrines, there once existed, m the law 
of England, a principle, perhaps a practice, analogous to the taxation 
of the old colonies long ariogated by the Crown, since he contended 
that the kmg might establish an impost on exports and imports, though 
he admitted that the prerogative could not impose a domestic tax on 
lands, or polls, or property —Ed 

Among the first grievances m America was the mischievous lntei - 
ferenee of James the First with the importation of tobacco, and lettn g 
the duties to the farmers of the customs — Ed, 
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Y He is, m right of his crown, the generalissimo of all 
sea or land forces whatever, he alone can levy troops, 
equip fleets, "build fortresses, and fill all the posts m them 

YI. He is, with regard to foreign nations, the repre¬ 
sentative and the depository of all the power and collective 
majesty of the nation , he sends and receives ambassadors , 
he contracts alliances , and has the prerogative of declaring 
w r ar, and of making peace, on whatever conditions he thinks 
proper 

YII In fine, what seems to carry so many powers to 
the height, is, its being a fundamental maxim, that the 
king- can no no wrong which does not signify, however, 
that the king has not the power of doing ill, or, as it was 
pretended by certain persons m former times, that every 
thing he did was lawful, but only that he is above the reach 
of all courts of law whatever, and that his person is sacred 
and inviolable * 

* The Revolution of 1688 settled the prerogatives of the Crown on 
the one hand, and the legislative powers of the House of Commons, 
although the levying of taxes has been clearly defined by previous Acts 
of Parliament, from the Magna CJiarta downwards The fallacies of Sir 
Robert Rilmer and the advocates of passive obedience and non-resist- 
anee weie abolished for evei, and tho authority of the Sovereign has 
since been lounded on incontestable principles, and,—as observed by 
Bohngbioke, m his Idea or a Patriot-King, —“ on fairer deductions 
from them than on the chimeras of madmen, or, what has been more 
common, the sophisms of knaves A human right, that cannot be con¬ 
troverted, is preferable, surely, to a pretended divine right, which e\ cry 
man must believe implicitly, as few will do, or not believe at ^ all 
Princes usually commit crimes and errors from having received a false 
education, and from being influenced by unworthy favourites or un¬ 
principled ministers Louis XIV was a remarkable example of acting 
upon an education which made him consider tho kingdom and his 
subjects as his property Charles I. was another The good of the 
people ought to bo the legitimate and true end of government The 
greatest good which people can enjoy is liberty without anarchy Rulers 
are appointed for this end , and a patriot-king will consider the consti¬ 
tution as two tables, containing the rule of his government and the 
measure of his subjects’ obedience, or as one system composed of dif¬ 
ferent parts and power, but all duly proportioned to one another, and 
con spuing by their harmony to tho perfection of the whole Ho will 
make one, and hut one, distinction between his rights and those of his 
people he will look on his to be a trust and theirs a property Ho 
will discern that he can have a right to no more than is trusted to him 
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CHAPTER YI. 

THE BOUNDARIES WHICH THE CONSTITUTION HAS SET TO THE ROYAL 
PREROGATIVE 

In reading the foregoing enumeration of the powers with 
which the laws of England have entrusted the king, we are 

by the constitution, and that his people, who had an original right to 
the whole by the law of nature, can have the whole indefeasible right to 
any part, and really have such a right to that part which they have 
received to themselves In fine, the constitution will be leverenced by 
him as the law of God and of man the force of which binds the king 
as much as the meanest subject, and the reason of which bimds much 
more A patnot-kmg is the most powerful of all reformers , foi he is 
himself a soit of standing miracle, so raiely seen and so little under¬ 
stood, that the sure effects of his appearance will be admiration and love 
m every honest breast, confusion and tenor to every guilty conscience, 
but submission and resignation m all, A new people will seem to arise 
with a new king ”—Ed 

But the same sagacious writer does not pass over the dangeis to 
which a sovereign is exposed by the bad company which it is difficult to 
prevent appearing at Court, consisting of peisons “too low to be much 
regarded, and too high to be quite neglected,—the lumber,” as he calls 
them, “ of every administration—the furniture of every Court These 
gilt carved things are seldom answerable for moie than the men on a 
chess-board, who are moved about at will, and on whom the conduct of 
the game is not to be charged Some of these every prmee must have 
about Inm The pageantry of a Court requires that he should, and this 
pageantry, like many other despicable things, ought not to be laid aside 
But as much sameness as there may appear m the characters of this sort 
ol men, there is one distinction that wiU be made whenever a good 
prince succeeds to the throne after an iniquitous administration * the 
distinction I mean is, between those who have affected to dip themselves 
deeply m precedent iniquities, and those who have had the vntue to keep 
aloof fiom them, or the good luck not to be called to any share m them. 
And thus much for the first point, that of purging his Court ”—Ed 

With regard to those men whom a sovereign should call to his admi- 
mstiation, he says—“ A good prmee will no more choose ill men than a 
wise prince will choose fools Deception m one case is more easy than 
m the other, because a knave may be an artful hypocrite, whereas a silly 
fellow can never impose hnnself foi a man of sense But m a country 
like ours,” he observes, “an ordinary degree of discernment will prevent 
deceptions m making such appointments The reason is, because every 
man here who stands forward enough in rank and reputation to be 
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at a loss to reconcile tliem with the idea of a monarchy, 
which, we are told, is limited The king not only unites 
xn himself all the branches of the executive power, he not 
only disposes, without control, of the whole military power 
in the state, but he is, moreover, it seems, master of the 
law itself since he calls up and dismisses, at his will, the 
legislative bodies We find him, therefore, at first sight, 
invested with all the prerogatives that ever were claimed by 
the most absolute monarchs, and we are at a loss to find 
that liberty which the English seem so confident they possess. 

But the representatives of the people still have,—and that 
is saying enough,—they still have m their hands, now that 
the constitution is fully established, the same powerful wea¬ 
pon which enabled their ancestors to establish it It is still 
from their liberality alone that the king can obtain sub¬ 
sidies , and m these days, when everything is rated by 
pecuniary estimation,—when gold is become the great mov¬ 
ing spring of affairs,—it may be safely affirmed, that he who 
depends on the will of other men, with regard to so impor¬ 
tant an article, is (whatever his power may be m other 
respects) m a state of real dependence * ' 

called to the councils of the king, must have given proof beforehand of 
Ins patnotism, as well as of his capacity, if he has either, sufficient to 
determine Ins general chaiacter — JEd 

a Of all men, sovereigns should endeavour to avoid appointing cun¬ 
ning persons. Cunning,” says Bolmgbrokc, <( is left-handed or crooked 
wisdom A cunning man knows how to pack the cards, a wise man 
how to play the game better But a wise man could not play the game 
without knowing it, nor administer the affairs of the state without 
sagacity, knowledge, and judgment ”— JEd 

Bohngbroke’s advice is admirable ♦— <c To espouse no paity, but to 
govern like the common father of his people, is so essential to the cha¬ 
racter of a patriot king, that he who does otherwise foifoils the title 
It is the peculiar privilege and glory of this character, that princes who 
maintain it, and they alone, are so far from the necessity, that they are 
not exposed to the temptation of governing by a party, which must 
always end m the government of a faction, the faction of a prince if he 
has ability, the faction of Ins ministers if he has not, and either one way 
or other m the oppression of the people ”— Idea of a Patriot King —JEd 
# This was not, m practice, the case when Do Lolme wrote The 
Commons were not by any means the representatives of the people,—two- 
thirds were nominees , and the Commons voted all supplies demanded 
by the mnnstiy At an early period, when they impeached Lord 
Latimer m the reign of Edward III for high treason, the Commons 
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Tins is the case of the king of England. He has, in that 
capacity, and without the grant of his people, scarcely any 
revenue A few hereditary duties on the exportation of 
wool, which (since the establishment of manufactures) are 
become tacitly extinguished, a branch of the excise, which, 
under Charles the Second, was annexed to the Crown as an 
indemnification for the military services it gave up, and 
which under G-eorge the Eirst, [Second] was fixed at seven 
thousand pounds, a duty of two shillings on every ton of wine 
imported; the wrecks of ships of which the owners remained 
unknown, whales and sturgeons thrown on the coast 7 
swans swimming on public rivers, and a few other feudal 
relics, now compose the whole appropriated revenue of the 
king, and are all that remain of the ancient inheritance of 
the Crow n * 

The king of England, therefore, has the prerogative of 

had acqmied both, authority and weight, which,although oftemn abeyance, 
especially undei the Tudois, leappeaied and afterwaids exercised lunc- 
tions that were founded on the law s of Edward 1 and which ought legally 
to have enabled them to have pi evented all the arbitrary and unjust acts 
of the sovereigns from the reign of Edward III. to the reign of George III. 
But the kings and their ministers not only managed by corruption or 
by intimidation to make false elections, but they soon learned to make the 
knights of the shires and the burgesses subservient to the royal will —Ed 

Down to the period of the reformation, and even until the abdication 
of James II, the kings arrogated and acted upon maxims of high royal 
prerogatives ; the aristocracy stood on their vested hereditaiy pmileges , 
the ecclesiastics claimed assumptions which defied all civil government, 
and all laws but their canon, and the Commons alone, who weie not 
corrupted or falselv returned to Parliament, asserted the natural rights 
of civil and political justice, of intellectual and religious freedom — Ed, 

The people, for whom all government ought justly to be instituted, 
being less instructed, more numerous, but not united, and ignorant of 
their strength and numbers, were held m bondage and m poverty they 
were m reality the slaves of the three other powers. In an age of super¬ 
stition, the church, not Christianity, was triumphant When the long 
was feeble, the aristocracy were turbulent and in the ascendant, when 
the kmg was a man of strong will, clear sagacity, powerful intellect, and 
undoubted bravery, the monarchy was paramount —Ed 

It is fortunate that the Crown has the power to hold the meetings of 
the Clergy m convocation m abeyance , for were they, m the present state 
of religious feeling, and considering the great number of her Majesty’s 
subjects who are dissenters, to assemble as a legislative or working con¬ 
vocation, we believe their meetings m that capacity would be attended 
with dangerous consequences —Ed. 

# These hereditary and undignified revenues have all been abolished, 
and an ample civil list voted for life at the beginning of each reign .—Ed 
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commanding armies and equipping fleets , but without the 
concurrence of his parliament he cannot maintain them. 
He can bestow places and employments, but without Ins 
parliaments he cannot pay for the salaries attending on them# 
He can declare war, but without his parliament it is im¬ 
possible for him to carry it on In a word, the royal 
prerogative, destitute as it is of the power of imposing taxes, 
is like a vast body, which cannot of itself accomplish its 
motions or, if you please, it is like a ship completely 
equipped, but from which the parliament can at pleasure 
draw off the water, and leave it aground,—and also set it 
afloat again, by granting subsidies 

And indeed we see, that since the establishment of this 
right of the representatives of tho people to grant or refuse 
subsidies to the crown, their other privileges have been con¬ 
tinually increasing Though those representatives were not, 
m the beginning, admitted into parliament but upon the 
most disadvantageous terms, yet they soon found means, by 
joining petitions to their money-bills, to have a share in 
framing those laws by which they were m future to be 
governed and tins method of proceeding, which at first was 
only tolerated by the king, they afterwards com cried into 
an express right, by declaring, under Henry the Tourth, 
that they would not thenceforward come to any resolutions 
with regard to subsidies, before the king had given a precise 
answer to their petitions 

In subsequent times we see the Commons constantly suc¬ 
cessful, by their exertion of the same privileges, m their 
endeavours to lop off tho despotic powers which still made a 
part of the regal prerogative. Whenever abuses of power 
had taken place, which they were seriously determined to 
correct, they made grievances and supplier (to use tho ex¬ 
pression of Sir Thomas ’Wentworth) go hand m hand together ; 
which always produced the redress of them A ad in general* 
when a bill, m consequence of its being judged by the 
Commons essential to the public welfare, lias*beon joined by 
them to a money-bill, it has aeldem faded to pass in that 
agreeable company** 

* In mentioning the forcible use which the Commons have at times 
made of their power of granting subsidies, by joining provisions of a 
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OHAPTEB YII 

THE SAME SUBJECT CONTINUED 

But this force of the prerogative of the Commons, and the 
facility with which it may be exerted, however necessary for 
the first establishment of the constitution, might prove too 
considerable at present, when it is requisite only to support 
it There might be the danger, that, if the parliament should 
ever exert their privilege to its full extent, the prince, reduced 
to despair, might resort to fatal extremities , or that the 
constitution, which subsists only by virtue of its equilibrium, 
might in the end he subverted 

Indeed, this is a case which the prudence of parliament 
has foreseen They have, m this respect, imposed laws upon 
themselves, and, without touching the prerogative itself, 
they ha\ e moderated the exercise of it A custom has for a 
long time prevailed, at the beginning of every reign, and m 
the land of overflowing of affection which takes place between 
a king and his first parliament, to grant the king a revenue 
for his life a provision which, with respect to the great ex¬ 
ertions of his power, does not abridge the influence of the 
Commons, hut yet puts him in a condition to support the 
dignity of the crown, and affords him, who is the first magis¬ 
trate in the nation, that independence which the laws insure 
also to those magistrates who are particularly intrusted with 
the administration of justice * 

different nature to "bills that had grants for their object, I only mean to 
show the gieat efficiency of that powei, which was the subject of this 
chapter, without pretending to say any thing as to the propriety of the 
measme. The House of Loids hare even found it necessary (winch 
confirms what is said here) to form, as it weie, a confederacy among 
themselves, for the secuuty of their legislative authority, agamst the 
unbounded use which the Commons might make of their power of 
taxation, and it has been made a standing order of their House, to 
reject any bill whatsoever to "which a mono)-bill lias been iaeled 

# The twelve judges—Then commissions, which m foimer times 
were often given them durante bene ptauia y now must always “be made 
qvamdm se bene ge^eunt^ and then salaries asceitamed, but, upon an 
address of both Houses, it may be lawful to lemove them Slat 13, 
Will III c 2 In the first jeai of the leign of Ins present [late] 
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This conduct of the parliament provides an admirable 
remedy for the aeci dental disorders of the state For though, 
by the wise distribution of the powers of gove> nment, great 
usurpations are become in a manner impracticable, never¬ 
theless it is impossible but that, m consequence of the con¬ 
tinual (though silent) efforts of the executive power to 
extend itself, abuses will at length slide in But here the 
powers, wisely kept m reserve by the parliament, afford the 
means of remedying them At 'the end of each reign, the 
civil list, and consequently that kind of independence which 
it procured, are at an end The successor finds a throne, a 
sceptre, and a crow n , but he finds neither power, nor even 
dignity , and before a real possession of all these things be 
given him, the parliament may have it m their power to take 
a thorough review of the state, as well as correct the several 
abuses that may have crept in during the preceding reign ; 
and thus the constitution may be brought back to its first 
principles # 

England, therefore, by this mean, enjoys one very great 
advantage,—one that all free states have sought to procure 
for themselves, I mean that of a periodical reformation 
But the expedients which legislators have contmed for this 
purpose m other countries, have always, when attempted to 
be carried into practice, been found to be productive of very 
disadvantageous consequences. Those laws winch were 
made m Borne, to restore that equality winch is the essence 
of a demoeratical government, were always found impracti¬ 
cable. the attempt alone endangered the * overthrow of the 
republic, and the expedient which the Florentines called 
ripighar il stato proved nowise happier m its consequences. 
This was because all those different remedies were destroyed 
beforehand, by the very evils they were meant to cure ; and 
the greater the abuses were, the more impossible it was to 
correct them. 

But the mean of reformation which the parliament of 
England has taken care to itself, is the more effectual, as it 

majesty, it was moreover enacted, that the commissions of the judges 
should continue m force notwithstanding the demise of the king / which 
has prevented their being dependent, with regard to their continuation 
m office, on the heir apparent [There are now fifteen judges.— JEd ] 

# See Supplemental lllmlmtiom , No. 3. 
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goes less directly to its end It does not oppose the usur¬ 
pations of prerogative, as it were, m front it does not en¬ 
counter it in the middle of its career, and m the fullest flight 
of its exertion , hut it goes on m search of it to its source, 
and to the principle of its action It does not endeavour 
forcibly to overthrow it, it only enervates its springs 

"What increases still more the mildness of the operation, 
is, that it is only to be applied to the usurpations themselves, 
and passes by what would be far more formidable to en¬ 
counter, the obstinacy and pride of the usurpers 

Every thing is transacted with a new sovereign, who, till 
then, has had no share m public affairs, and has taken no 
step which he may conceive himself bound m honour to 
support In fine, they do not wrest from him vhat the 
good of the state requires he should give up, he himself 
makes the sacufice 

The truth of all these observations is remarkably confirmed 
by the events that followed the reign of the two last Henrys. 
Every barrier that protected the people against the incursions 
of power had been broken through The parliament, m their 
terror, had even enacted that proclamations, that is, the will 
of the king, should have the force of laws * the constitution 
seemed really undone Yet, on the first opportunity 
afforded by a new reign, liberty began again to make its ap¬ 
pearance f And when the nation, at length recovered from 
its long supmeness, had, at the accession of Charles the First, 
another opportunity of a change of sovereign, that enormous 
mass of abuses, which had been accumulating, or gaming 
strength, during five successive reigns, was removed, and the 
ancient laws were restored 

To which add, that this second reformation, which was so 
extensive in its effects, and might be called a new creation of 
the constitution, was accomplished without producing the 
least convulsion Charles the First, m the same manner as 
Edward the Sixth (or his uncle, the regent duke of Somerset) 

* 2 Stat 81 Hen Till cap 8 

t The laws concerning treason, passed under Henry the Eighth, 
which Judge Blackstone calls “ an amazing heap of wild and new¬ 
fangled ti easons,” were, together with the statute just mentioned, 
repealed in the beginning of the reign of Edwaid YI. 
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had done m former times, assented to every regulation that 
was passed, and whatever reluctance he might at first ma¬ 
nifest, yet the Act called the Petition of Right (as well as the 
hill which afterwards completed the work) received the royal 
sanction without bloodshed 

It is true, great misfortunes followed; but they were the 
effects of particular circumstances The nature and extent 
of regal authority not having been accurately defined during 
the time which preceded the reigns of the Tudors, the exor¬ 
bitant power of the princes of that house had gradually in¬ 
troduced political prejudices, of even an extravagant kind 
those prejudices, having had a hundred and fifty years to take 
root, could not be shaken off but by a kind ot general con¬ 
vulsion , the agitation continued after the action, and v r as 
carried to excess by the religious quarrels that arose at that 
time. 


OHAPTEE VIII. 

NEW RESTRICTIONS. 

The Commons, however, have not entirely relied on the ad¬ 
vantages of the great prerogative with which the constitution 
has intrusted them 

Though this prerogative is, m a manner, out of danger of 
an immediate attack, they have nevertheless shown at all 
times the greatest jealousy on its account They never 
suffer, as wo have observed before, a money-bill to begin any 
where but with themselves ; and any alteration that may be 
made in it, m the other house, is sure to bo rejected If the 
Commons had not most strictly reserved to themselves the 
exercise of a prerogative on which their very existence de¬ 
pends, the whole might at length have shddcn into that other 
body, which they might have suffered to share m it equally 
with them If any other persons, besides the representatives 
of the people, had a right to make an offer of the produce of 
the labour of the people, the executive power would soon 
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have forgetten that it only exists for the advantage of the 
public # 

Besides, though this prerogative has of itself, we may 
say, an irresistible efficiency, the parliament has neglected 
nothing that may increase it, or at least the facility of its 
exercise , and though they have allowed the general prero¬ 
gatives of the sovereign to remain undisputed, they have m 
several cases endeavoured to restrain the use he might make 
of them, by entering vith him into divers express and 
solemn conventions for that purpose t 

Thus, the king is indisputably invested with the exclusive 


* As the Crown has the undisputed prerogative of assenting to, and 
dissenting from, what bills it thinks propei, as well as of convening, 
piorogumg, and dissolving the Pailiament whenever it pleases, the 
latter have no assurance of having a legald paid to their bills, or even 
of being allowed to assemble, but what may result fiom the need the 
Crown stands m of their assistance the danger, m that respect, is even 
greater foi the Commons than lor the Louis, who enjoy a dignity which 
is hereditaiy as well as inherent to their poisons, and ibrma permanent 
body m the state, whereas the Commons completely vanish whenever a 
dissolution takes place there is, therefore, no exaggeration m what has 
been said above, that their venj being depends on their power of granting 
subsidies to the Crown 

Moved by these considerations, and, no doubt, by a sense of their 
duty towards their constituents, to whom this right, of taxation origi¬ 
nally belongs, the House of Commons have at all times been very careful 
lest precedents should be established, which might, m the most distant 
manner, tend to weaken that right Hence the warmth, I might say 
the resentment, with which they have always rejected even the amend¬ 
ments proposed by the Lords m their money-bills, The Lords, how¬ 
ever, have not given up their pretension to make such amendments , 
and it is only by the vigilance and constant predetermination of the 
Commons to reject all alteration whatever made m their money-bills, 
without even examining them, that this pretension of the Lords is 
reduced to be an useless and only dormant claim 

[If the alterations, however, proposed by the Peers he clearly for the 
public good, the Commons will bring m a new bill (by form of cour¬ 
tesy), embodying the proposed alterations, and pass it instead of the 
original bill —JBd ] 

T ma dc to bind such powers m a state as have no superior 
power by which they may be legally compelled to the execution of them 
(for instance, the Crown, as circumstanced m England), are nothing 
more than geneiai conventions, or treaties, made with the body of the 
people. 
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right of assembling parliaments; yet lie must assemble one, 
at least once m three years, and this obligation on the king, 
which was insisted upon by the people in very early tunes,* * * § 
has been since confirmed by an act passed m the sixteenth 
year of the reign of Charles the Second 

Moreover, as the most fatal consequences might ensue, if 
laws, which might most materially affect public liberty, 
could be enacted in parliaments abruptly and imperfectly 
summoned, it has been established that the writs for 
assembling a parliament must be issued forty days at 
least before the first meeting of it Upon the same 
principle it has also been enacted, that the king cannot 
abridge the term he has once fixed for a prorogation, except 
in the two following cases, viz of a rebellion, or of imminent 
danger of a foreign invasion, m both which cases a fourteen 
days’ notice must he given t 

'Again, the king is the head of the church, but he can 
neither alter the established religion, or call individuals to 
an account for their religious opinions % He cannot even 
profess the religion which the legislature has particularly 
forbidden , and the prince who should profess it is declared 
incapable of inheriting, possessing, or enjoying the crown of 
these kingdoms § 

The king is the first magistrate, but he can make no 
change m the maxims and forms consecrated by law or 
custom he cannot even influence, m any case whatever, 
the decision of causes between subject and subject, and 
James the First, assisting at the trial of a cause, was 
reminded by the judge that he could deliver no opuuon.|| 

* Parliament has taken care that it shall meet every year, by only 
voting the Mutiny Bill and the Supplies for one year.— Ed, 

f Stat 30 Geo IX c 25 'Repealed 

j The convocation or assembly of the clergy, of winch the king is 
the head, can only regulate such a Hairs as are merely ecclesiastical, they 
.cannot touch the laws, customs, and statutes of the kingdom. Stat. 

Hon YTII o. 19. 

§ iWill & M. stat 2,c 2 

|| These principles have since boon made an express article of an act 
of parliament, the same which abolished the star-chamber —“Bo it 
likewise declared and enacted, by the authority of this present parlia¬ 
ment, that neither lus majesty, nor his pnvy-oouncil, have, or ought to 
have, any jurisdiction, power, or authority, to examine or draw into 
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Lastly, though crimes are prosecuted m lus name, he cannot 
refuse to lend it to any particular persons who have com¬ 
plaints to prefer 

The king has the privilege of coming money, hut he 
cannot alter the standard 

The king has the power of pardoning offenders , hut he 
cannot exempt them from making a compensation to the 
parties mpired. It is even established by law, that, m a 
case of murder, the widow 7- , or next heir, shall have a right 
to prosecute the murderer, and the king’s pardon, whether 
it preceded the sentence passed m consequence of such 
prosecution, or wdiether it be granted after it, cannot have 
any effect # 

The king has the military power; but still, with respect 
to this, he is not absolute It is true m regard to the sea- 
forces, as there is m them this very gi eat advantage, that 
they cannot be turned against the liberty of the nation at 
the same time that they are the surest bulwark of the island, 
the king may keep them as he thinks proper, and in this 
respect he lies only under the general restraint of applying 
to parliament for obtaining the means of doing it But m 
regard to land-forces, as they may become an immediate 
weapon in the hands of pow r er for throwing down all the 
barriers of public liberty, tbe king cannot raise them with¬ 
out the consent of parliament Tbe guards of Charles the 
Second were declared anti-constitutional, and James’s 
army was one of tbe causes of his being dethroned f 

In these times, however, when it is become a custom with 
princes to keep those numerous armies, which serve as a 
pretext and means of oppressing the people, a state that 

question, determine, or dispose of, the lands, tenements, goods, or 
chattels, of any of the subjects of this kingdom ” Stafc 16 Oh I. 
cap 10, § 10 

# The method of piosecution mentioned here is called an appeal it 
must be sued within a year and a day after the commission of the 
crime 

[The right of appeal has been lately abrogated by act of parliament, 
69 Geo III e 46-.fi/] 

f The seamen are now, as well as their wages, voted annually, exactly 
the same as the army A new sanction was given to the above restric¬ 
tion m the sixth article of the Bill of Lights <c A standing array, 
without the consent of parliament, is against law 55 
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would maintain its independence is obliged, in a great 
measure, to do the same The parliament has therefore 
thought proper to establish a standing body of troops 
(amounting to about thirty thousand men), of which the 
king has the command 

But this army is only established for one year, at the end 
of that term it is (unless re-established) to be ipso facto 
disbanded, and as the question, which then lies before 
parliament, is not, whether the army shall he dissolved , but 
whether it shall be established anew, as if it had never 
existed, any one of the three branches of the legislature 
may, by its dissent, hinder its continuance 
Besides, the funds for the payment of these troops are to 
he paid by taxes that are not established for more than one 
year A and it becomes likewise necessary, at the end of this 
term, again to establish them f a word, this instrument 
of defence, winch the circumstances of modem times have 
caused to be judged necessary, being capable, on the other 
hand, of being applied to the most dangerous purposes, has 
been -joined to the state by only a slender thread, the knot 
of which may be slipped on the first appearance of danger $ 

# The land tax and maltdax, both have smcc, as well as the sugar 
duties, been made perpetual, or at least until alternl by parliament — Bd 
f It is also necessary that the parliament, when it renews the act 
against mutiny, should authorise the di Hermit courts martial to punish 
military oileneeH and deseiinm It can thereloro refuse the king oven 
the necessary powei of military discipline 
J To these laws, or lather conventions, between king and people, I 
will add the oath wlneh the king takes at lua coronation, a compact 
which, if it cannot have the same precisian ns the laws above mentioned, 
yet, m a manner, comprehends them all, ami has the farther advantage 
of being declined with more solemnity 
The aichbishop or bishop shall sap, “Will you solemnly promise and 
swear to govern the people of this kingdom of England, and the 
dominions thereto belonging, according to the statutes ol parliament 
agreed on, arid the laws and customs of the same V ”—The kmg or queen 
shall sat/, a I solemnly promise so to do ” 

Archbishop or bishop —“ Will you, to your power, cause law and 
justice, in mercy, to be executed in all your judgments V’—Kmg or 
queen “ I will n 

Archbishop or bishop.—" Will you, to the utmost of your power, 
mamtam the laws of Clod, the true profession of the gospel, and the 
protestant reformed religion established by the law ? and will you pre¬ 
serve unto the' bishops and clergy of tins realm, and to the churches 
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But these laws, which limit the king’s authority, would 
not, of themselves, have been sufficient As they are, after 
all, only intellectual harriers, which the king might not at 
all tunes respect, as the check which the Commons have on 
his proceedings, by a refusal of subsidies, affects too much 
the whole state to be exerted on every particular abuse of 
his power, and lastly, as even this cheek might m some 
degree be eluded, either by breaking the promises which 
have procurred subsidies, or by applying them to uses 
different from those for which they were appointed, the 
constitution has besides supplied the Commons with the 
means of immediate opposition to the misconduct of govern¬ 
ment, by giving them a right to impeach the ministers 

It is true, the king himself cannot be arraigned before 
judges , because if there were any that could pass sentence 
upon him, it w r ould be they, and not he, wffio must finally 
possess the executive pow or, hut, on the other hand, the 
king cannot act without ministers ; it is therefore those 
ministers,—that is, those indispensable instruments,—whom 
they attack 

If, for example, the public money has been employed m a 
manner contrary to the declared intention of those who 
granted it, an impeachment may he brought against those 
who had the management of it If any abuse of power is 
committed, or m general anything done contrary to the 
public weal, they prosecute those who have been either the 
instruments or the advisers of the measure # 

But who shall bo the ‘judges to decide m such a cause ? 
What tribunal will flatter itself that it can give an impar¬ 
tial decision, when it shall see, appearing at its bar, the 
government itself as the accused, and the representatives of 
the people as the accusers p 

comma tod to their charge, all such rights and privileges as bylaw do 
or shall appertain unto them, or any of them ?”—King or queen “All 
tins ] promise to do ” 

Jflei this, the ling 01 queen^ laywq hs or her hand upon the hoh/ gospels , 
shall snip The things which I have hero before promised I will perform 
and Loop So help me God- *and then shall Ins the hoot 

* It was upon these principles that the Commons, m the beginning 
of the eighteenth century, impeached the Earl of Orford, who had 
advised tho treaty of pai tition, and the Loid Chancellor Somers, who 
had affixed tho great seal to it. 
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It is before the House of Peers that the law has directed 
the Commons to carry their accusation, that is, before 
judges, whose dignity, on the one hand, renders them inde¬ 
pendent, and who, on the other, have a great honour to 
support in that awful function, where they have all the 
nation for spectators of their conduct. 

When the impeachment is brought to the Lords, they 
commonly order the person accused to be imprisoned On 
the day appointed, the deputies of the House of Commons, 
with the person impeached, make their appearance the 
impeachment is read m his presence; counsel are allowed 
him, as well as tune to prepare for Ins defence , and, at the 
expiration of tins term, the trial goes on from day to day, 
with open doors, and everything is communicated m print 
to the public 

But whatever advantage the law grants to the person 
impeached for his justification, it is from the intrinsic merit# 
of his conduct that he must draw his arguments and proofs 
It would he of no service to him, in order to justify a 
criminal conduct, to allege the commands of the sovereign; 
or, pleading guilty with respect to the measures imputed to 
him, to produce the royal pardon x It is against the admi¬ 
nistration itself that the impeachment is carried on, it 
should therefore by no moans interfere the king can neither 
stop nor suspend its course, hut is forced to heboid, as an 
inactive spectator, the discovery of the share which he may 
himself have had m the illegal proceedings of his servants, 
and to hear his own sentence m the condemnation of his 
ministers 

* This point, m ancient times, was far from being clearly settled. In 
the year 1678, the Commons lmvmg impeached the Earl of Danby, he 
pleaded the king’s paidon m bar to that impeachment groat alterca¬ 
tions ensued, which were terminated by the dissolution of that parlia¬ 
ment It was afterwards enacted (Stat 12 &I3 W III c 2,), “that 
no pardon under the great seal should be pleaded m bar to an impeach¬ 
ment by the JFou-o ol Commons ” 

I once asked a gentleman very learned m the laws of this country, 
if the king eould remit the punishment of a man condemned m conse¬ 
quence of an impeachment of the House of Commons he answered me, 
The tones -will tell you the king can, and the wings, he cannot But it 
is not peiImps very material that tho question should be decided the 
gieat public ends are attained when a corrupt minister is removed with 
disgrace, and the whole b} stem of his pioceodmgs unveiled to the public 
eye 
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Ah admirable expedient ’ which, by removing and punish¬ 
ing corrupt ministers, affords an immediate remedy for the 
evils of the state, and strongly marks out the bounds 
within which power ought to be confined which takes 
away the scandal of guilt and authority united, and calms 
the people by a great and awful act of justice: an ex¬ 
pedient, m this respect especially so highly useful, that it is 
to the want of the like that Machiavel attributes the rum 
of his republic 

But all these general precautions to secure the rights of 
the parliament, that is, those of the nation itself, against the 
efforts of the executive power, would be vain, if the mem¬ 
bers themselves remained personally exposed to them 
Being unable openly to attack, with any safety to itself, the 
two legislative bodies, and by a forcible exertion of its pre¬ 
rogatives, to make, as it were, a general assault, the execu¬ 
tive power might, by subdividing the same prerogatives, 
gam an entrance, and, sometimes by interest, and at others 
by fear, guide the general will, by influencing that of 
individuals 

But the laws which so effectually provide for the safety 
of the people, provide no less for that of the members, 
whether of the House of Peers, or that of the Commons. 
There are not known m England either commmane s, who 
are always ready to find those guilty whom the wantonuess 
of ambition points out, or those secret imprisonments which 
are, in other countries, the usual expedients of government 
As the forms and maxims of the courts of justice are strictly 
proscribed, and every individual has an invariable right to 
be judged according to law, he may obey without fear the 
dictates of public virtue Lastly, what crowns all these pre¬ 
cautions, is, its being a fundamental maxim, “ That the 
freedom of speech, and debates and proceedings m parlia¬ 
ment, ought not to be impeached or questioned m any court 
or place out of parliament * 

The legislators, on the other hand, have not forgotten 
that interest, as well as fear, may impose silence on duty. 

* Bill of Bights, Art 9 Yet, m the case of Wilkes, a great consti¬ 
tutional pi mciplo was grossly violated by declaring Col Luttrell duly 
eleotod for London —M 
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To prevent its effects, it lias been enacted, that all persons 
concerned m the management of any taxes created since 
1692, commissioners of prize, navy, victualling-office, &c, 
comptrollers of the army accounts, agents for regiments, the 
clerks in the different offices of the revenue, persons holding 
any new office under the Crown (created since 1705), or 
having a pension under the crown during pleasure, or for 
any term of years, are incapable of being elected members. 
Besides, if any member accepts an office under the crown, 
except it be an officer m the aimy or navy accepting a new 
commission, his seat becomes void though such member is 
capable of being re-elected 

Such are the precautions hitherto taken by the legislators 
for preventing the undue influence of the great prer ygative 
of disposing of rewards and places, precautions which have 
been successively taken, according as circumstances have 
shown them to be necessary, and which, wo may thence 
suppose, are owmg to causes powerful enough to produce 
the establishment of new ones, whenever circumstances 
shall point out the necessity of them.* 


CHAPTER IX. 

OP PRIVATE LIBERTY, OR THE LIBERTY OP INDIVIDUALS 

We have hitherto treated only of genera] liberty; that is, 
of the rights of the nation as a nation, and of its share in 
the government It now remains that wo should treat par¬ 
ticularly of a thing without which tins general liberty, being 
absolutely frustrated m its object, would be only a matter 
of ostentation, and even could not long subsist,—I mean the 
liberty of individuals. 

* Nothing can be a better proof of the efficacy of the causes- tliat 
produce the liberty of the English, than those victories which the par¬ 
liament horn time to time gams over itself, and m which the members, 
forgetting all views of private ambition, only think of their interest as 
subjects 

Since this was first written, an excellent regulation has been made for 
the decision of controverted elections. Formerly the House decided 



80 


THE CONSTITUTION OE ENGLAND. 


Private liberty, according to tlie division of tbe English, 
lawyers, consists, first, of the right of property, that is, of 
the right of enjoying exclusively the gifts of fortune, and all 
the various fruits of one’s industry, secondly, of the right of 
personal security, thirdly, of the locomotive faculty, taking 
the word liberty m its more confined sense 

Each of these rights, say again the English lawyers, is 
inherent m the person of every Englishman, they are to 
him as an inheritance, and he cannot be deprived of them, 
but by virtue of a sentence passed according to the laws 
of the land And, indeed, as this right of inheritance is 

them m a very summaiy manner, and the witnesses were not examined 
upon oath Hut by an Act passed a few years ago (A, the decision is 
left to a jury, or committee, of fifteen membeis, foimecl m the following 
manner —Out of the membeis piesent, who must not be less than one 
hundred, forty-nine are drawn by lots out of these, each candidate 
strikes off one alternately, till theie lemam oidy tlmteen, who, with two 
otheis, named out of the whole house (one by each candidate), are to 
form the committee In older to secure the necessary number of a 
hundred members, all otliei business m the House is to be suspended, 
ill the above operations are completed. 

(a) The temporary Act, 10 Geo III c 1G, called the Grenville Act, 1776, 
afterwards amended by other Acts, and repealed by a greatly improved 
Act, 9 Geo IY e 22 (1828 substituted) Previous to the Gren¬ 
ville Act, contiovertccl elections were decided by the whole bouse. By 
the 9 Geo IY e 22, committees were to be selected by lot In 1839, 
a new Act was passed the selection was not left to chance, but chosen 
from panels, and i educed to 7 by selection By 7 and 8 Viet c 103, 
the numbei of the election committees aie reduced to 5 At the com¬ 
mencement of each session the Speaker appoints by wan ant 6 members 
of the House to be a general committee on controverted elections, who 
proceed to u Select m their discietion 0,8,10, or 12 membeis, whom they 
shall think fit to serve as chairmen of election committees ” The mem¬ 
beis so selected are foimecl into a sepaiate panel, called the chairmen’s 
panel, the members of the general committee, the principal ministers 
and members above sixty years of age, are exempted fiom seivmg as 
members of election committees The general committee then divide 
the remaining members of the House into 5 panels, fiom which the 
members are chosen from those panels by ballot to seivo on election 
committers, to winch the electors’ petitions of the respective committees 
are referred by the House tlnough the genoial committee The chair¬ 
man and four members constitute an election committee The Act con¬ 
tains 101 clauses, and the form of the schedule to fill up the blank 
election recognizances —See Supplementaly Illustrations, No 3 —Ed 
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expressed m English by one word (bi? th-right), the same as 
that which expresses the king’s title to the crown, it has, 
in times of oppression, been often opposed to him as a right, 
doubtless of less extent, but of a sanction equal to that of his 
own 

One of the principal effects of the right of property is, 
that the king can take from his subjects no part of what 
they possess , he must w ait till they themselves grant it to 
him * and this right, which, as we have seen before, is, by 
its consequences, the bulwark that protects all the others, 
has moreover the immediate effect of preventing one of the 
chief causes of oppression. 

In regard to the attempts to which the right of property 
might he exposed from one individual to another, 3 believe 
I shall have said everything, when I haie observed, that 
there is no man m England who can oppose the irresistible 
power of the laws,—that, as the judges cannot be deprived 
of their employments but on an accusation by parliament, the 
effect of interest with the sovereign, or with those w ho ap¬ 
proach his person, can scarcely influence their decisions;— 
that, as the judges themselves have no power to pass sentence 
till the matter of fact has been settled by men nominated, 
we may almost say, at the common choice of the parties ,* 
all private views, and consequently all respect of persons, 
are banished from the courts of justice. However, that 
* nothing may be wanting winch may help to throw light on 
the subject I have undertaken to treat, 1 shall relate, m 
general, what is the law T m civil matteis that has taken place 
m England. 

"When the Pandects were found at Amalphi, the clergy, 
who were then the only men that wrnre able to understand 
them, did not neglect that opportunity of increasing the 
influence they had already obtained, and caused them to be 
received m the greater part of Europe. England, which 
was destined to have a constitution so different from that of 
other states, was to be farther distinguished by its rejecting 
the Roman laws. 

* From the extensive right of challenging jurymen, which is allowed 
to every person brought to his trial, though not very frequently used 
[At the time when I)e Lohne wrote this remark was true, but lor somo 
years challenging jurymen has become of frequent practice .—M J 
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Under William tlie Conqueror, and Ins immediate suc¬ 
cessors, a multitude of foreign ecclesiastics flocked to the 
court of England Their influence over the mind of the 
sovereign, which, m the other states of Europe, as they were 
then constituted, might he considered as matter of little 
importance, was not so in a country where, the sovereign 
being all-powerful, to obtain influence over him was to ob¬ 
tain power itself The English nobility saw, with the 
greatest jealousy, men of a condition so different from their 
own vested with a power to the attacks of which they were 
immediately exposed, and thought that they would carry 
that power to the height, if they should ever adopt a system 
of law r s which those same men sought to introduce, and of 
which they would necessarily become both the depositories 
and the interpreters 

It happened, therefore, by a somewhat singular conjunc¬ 
tion of circumstances, that, to the Homan laws, brought 
over to England by monks, the idea of ecclesiastical power 
became associated, m the same manner as the idea of regal 
despotism was afterwards annexed to the religion of the 
same monks, when favoured by kings who endeavoured to 
establish an arbitrary government The nobility at all 
times rejected these laws, even with a degree of ill- 
humour and the usurper Stephen, whose interest it was 
to conciliate their affections, went so far as to prohibit the 
study of them 

As the general disposition of things brought about a suffi¬ 
cient degree of intercourse between the nobility or gentry 
and the people, the aversion to the Homan laws gradually 
spread itself far and wide, and those laws, to which their 

# The nobility, under the reign of Bichard II, declared m the Biench 
language of those times, “ Puree que le roialme d’Eugleterie n’etoit 
devant ces heures, no a Fentent du roy notre seignior, et seigniors du 
parloment, unques ne sera rule ne governe par la loy civilviz,— 
Inasmuch as the kingdom of England was not before this time, nor, 
according to the intent of the king our lord, and lords of parliament, 
ever shall be, ruled or governed by the civil law —Pari Wedmonast 
Pel 3, 1379 {a) —See Supplemental Illustration^ No 4 

(a) Great efforts were made by the cleigy and the universities to 
introduce the civil and supersede the common law as arranged by Gratian. 
It is considered that excluding the study of the common law from the 
universities originated the Inns of Court m London .—Pd 
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wisdom m many cases, and particularly tlieir extensiveness, 
ought naturally to have procured admittance when the 
English laws themselves were yet hut m their infancy, ex¬ 
perienced the most steady opposition from the lawyers* and 
as those persons who sought to introduce them frequently 
renewed their attempts, there at length arose a land of 
general combination among the laity to confine them to uni¬ 
versities and monasteries # 

This opposition was carried so far, that Forteseue, Chief 
Justice of the King’s Bench, and afterwards Chancellor, 
under Henry VI, wrote a book entitled Be Lavdibus Legum 
Anglia , m which he proposes to demonstrate the superiority 
of the English laws over the civil, and, that nothing might 
be wanting m his arguments on that subject, he gives them 
the advantage of superior antiquity, and'traees their origin 
to a period much anterior to the foundation of Kome 

This spirit has been preserved even to much more modern 
times, and when we peruse the many paragraphs which 
Judge Hale has written m his History of the Common Law, 
to prove that, m the few cases m which the civil law is ad¬ 
mitted in England, it can have no power by virtue of any 
deference due to the orders of Justinian (a truth winch cer¬ 
tainly had no need of proof), wo plainly see that tins Chief 
Justice, who was also a very great lawyer, had, m tins 
respect, retained somewhat of the heat of party 

Even at present the English lawyers attribute the liberty 
they enjoy, and of which other nations are deprived, to them 

^ It might peihaps be shown, if it belonged to the subject, that the 
liberty of thinking in religious mattei s, which lias at all times lonnivk* 
ably prevailed m England, is doiivecl from nearly the same causes as its 
political liberty both perhaps arc ow mg to this, that the same men, 
whose interest it is in other countries that the people should he in¬ 
fluenced by prejudices of a political or religions kmd, have been m 
England foiced to inform and unite with them I shall here take oc¬ 
casion to observe, m answer to the reproach made to flic English, by 
President Henault, m Ins much-esteemed Chronological History of 
Erance, “that the frequent changes of religion which have taken place m 
England do not argue any servile disposition m the people; they only 
prove the equilibrium between the then existing sects there was none 
but what might become the prevailing one, whenever iho sovereign 
thought proper to declare for it and it was not England, as people 
™hgion ” at was onl J government, which changed its 
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having rejected, while those nations have admitted, the 
Roman law: which is mistaking the effect for the cause. It 
is not because the English have rejected the Roman laws 
that they are free, but it is because they were free (or at 
least because there existed among them causes which were, 
m process of time, to make them so) that they have been 
able to reject the Roman laws But even though they had 
admitted those laws, these same circumstances that have 
enabled them to reject the whole, would have likewise 
enabled them to reject those parts w Inch might not hav e 
suited them , and they would have seen that it is very pos¬ 
sible to receive the decisions of the civil law on the subject 
of tho servitutes urbance et rusticce, without adopting its 
principles with respect to the power of the emperors # 

Of this the republic of Holland, where the civil law is 
adopted, would afford a proof, if there were not the still 
more striking one of the emperor of Germany, who, though, 
m the opinion of tho people, he is the successor to the very 
throne of the Caesars, has not, by a great deal, so muck 
power as a king of England , and the reading of the several 
treaties which deprive him of the power of nominating the 
principal officers of the empire sufficiently show r s that a 
spirit of unlimited submission to monarchical power is no ne¬ 
cessary consequence of the admission of the Roman civil law. 

The laws, therefore, that have taken place in England are 
what they call the unwritten law (also termed the common 
law), and the statute law 

The unwritten law is thus called, not because it is only 
transmitted by tradition from generation to generation, but 
because it is not founded on any known act of the legis¬ 
lature It receives its force from immemorial custom, and, 
for the most part, derives its origin from acts of parliament 
enacted m the times which immediately followed the Con¬ 
quest (particularly those anterior to the time of Richard tho 
Eirst), the originals of which are lost. 

The principal objects settled by the common law are the 
rules of descent, the different methods of acquiring property, 
the various forms required for rendering contracts valid; m 

* What particularly frightens the English lawyers is, L 1 . Jab. I. 
Tit 4, l)ig .—Quodprincipi placuent legis hcobet vigor em. 
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all which points it differs, more or loss, from, tlic civil law 
Thus, by the common law, lands descend to the eldest son, 
to the exclusion of all his brothers and sisters, whereas, by 
the civil law, they are equally divided among the children 
by the common law, property is transferred by writing , but, 
by the civil law, tradition (or actual delivery) is moreen or 
requisite, &e 

The source from which the decisions of the common law 
are drawn is what is called pmteritorum memona even tornm, 
and is found m the collection of judgments that have been 
passed from time immemorial, and which, as well as the 
proceedings relative to them, are carefully presen ed under 
the title of records In order that the principles established 
by sucb a series of judgments may be known, extracts of 
them are, from time to time, published under the name of 
reports , and these reports reach, by a regular series, so far 
hack as the reign of Edward the Second, inclusively. 

Besides tins collection, which is pretty voluminous, there 
are also some ancient writers of great authonty among 
lawyers, such as Glanvil, who flourished m the reign of 
Henry the Second, Bracton, who wrote under Henry the 
Third, Fleta , and Lyttelton Among more modern 
authors, is Sir Edward Coke, Lord Chief Justice of the 

* The author might also have added Eorteseiie, Henry XForn, 3 Feng- 
ham, and the Co ini mum li is pi et ended that the Const me no lie 
Normandy was compiled long befoio the time o£ William the Conqueror, 
and biought over by him This is not probable It contains several 
passages horn Glamlllo, although his courts of justice, original writs, 
&g , aie not mentioned m that eompilat ion Tt contain** many of the law m 
of Edward the Confessoi, and other Saxon punces, mingled with 
irrelative Norman customs 01 laws — Ed 

Mamntyh de was Henry the Second’s Chief lust ice* He ih 

the reputed author of the “Tract at us do Lcgibus et ConsuetudmibuH 
Begin Anghse, &c ” It was fast printed, by the advice of Hu* William 
Stamfert, m 8vo without date, but previous to 1551, when anew edition 
was printed m London. Each of its fourteen books is appropriated to 
a special division ol the law, and it contains copies of the original writs 
then m use — Ed 

Johi Bracto/b was Judge itinerant in the reign of TTonry ITT and 
Edward 1 His work, m live books, 66 De Logibus ct Comuotudimbua 
Angiiae, 9 first printed m London, loCO, forms a code of our old common 
law of great value and authonty He often quotes Justinian, with 
whoso laws he appears to have been perfectly familiar — Ed. 

The “ Mirror de Justice,” which was written by Andrew Horn m the 
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King’s Bench, under James the Birst, -who has written four 
hooks of Institutes, and is at present the oracle of the 
common law 

The common law moreover comprehends some particular 
customs, which are fragments of the ancient Savon law's, 
escaped from the disaster of the Conquest such as that called 
Gavel-Imd, m the county of Kent, by which lands are 
divided equally between or among the sons, and that called 
Borough-English, by which, m some districts, lands descend 
to the youngest son 

The civil law, m the few instances where it is admitted, 
is likewise comprehended under the unwritten law, because 
it is of force only so far as it has been authorised by imme¬ 
morial custom Some of its principles are followed m the 
Ecclesiastical Courts, in the Courts of Admiralty, and m the 
Courts of the two Universities, but it is there nothing more 
than lex svh lege gravion 3 and these different courts must 
conform to acts of parliament, and to the sense given to 

reign of Edward II, is a very cunous work in its view of the duty of 
judges, and in its quotations from Saron Bolls and Tear Bools —Ed 
Britton, or John Biolon, a judge, wrote a “ Manual or Summary of 
the Laws m Eoice m the Eeigns of Edwards I and IIand written in 
the old Erench of the 13th century it is curious and valuable, as 
running throughout m the name of the king —Ed 

Sir Kulp de Hcngham was Chief Justice of the King’s Bench and of 
the Common Pleas under Edward I His Hengham Magna and 
Parva, or Summas, treat of obsolete proceedings m defaults and Essoms 
Prom bad Latin they wcie tiansLited into woise English, but after¬ 
wards rendered into at least intelligible Latin by Selden, and published 
alone with Poitescue’s work with English notes —Ed 
The author of Biota occasionally txansenbes Bracton literally. He 
treats of the Pleas of the Crown, of the King’s Household (very curious), 
the piactice of the courts, forms of writs, &c. The title is said to be 
derived from the author having written it m the Pleet Prison ?— Ed. 

Sir John Portescue was Chief Justice of the King’s Bench in the 
reign of Henry VI His Latin dialogues between himself and the king, 
entitled “ De Laudibus Legum Anglise,” consist chiefly of an oulogy of 
the common law. It is a^veryinstructive hook, the fiist rude trans¬ 
lation, by Mulcaster, was revised by Selden, and published with notes 
and with the Summas Kenyham. In the reign of Edward IV., the 
voluminous leports of the Year Books wore abbreviated under short 
heads by Nicholas Statham, one of the Barons of the Exchequer —Ed 
Sir Thomas Littleton was a Justice of Common Pleas m the reign of 
Edward IV. His “Book of Tenures” is of inestimable value. Coke’s 
“Institutes,” and “Complete Copy-Holder,” are commentaries on 
Littleton.— Ed. 
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them by the courts of common law, being moreover sub¬ 
jected to the control of the latter. 

Lastly, the written law is the collection of the various 
acts of parliament, the originals of which are carefully pre¬ 
served, especially since the reign of Edward the Third 
Without entering into the distinctions made by lawyers 
with respect to them—such as public and private acts, 
declaratory acts, or such as are made to extend or restrain 
the common law, <&c,—it will be sufficient to observe that, 
being the result of the united wills of the three constituent 
parts of the legislature, they in all cases supersede both the 
common law and all former statutes , and the judges must 
take cognizance of them, and decide m conformity to 
them, even though they had not been alleged by the 
parties # 

The different courts for the administration of justice in 
England are,— 

I, The Court of Common Pleas It formerly made a 
part of the Aula Regis (the king’s hall or court) , hut as the 
latter was hound by its institution always to follow the 
person of the king, and private individuals experienced great 
difficulties in obtaining iclief from a court that was ambu¬ 
latory and always m motion, it was made one of the articles 
of the Great Charter, that the Court of Common Pleas 
should thenceforward he hoi don m a fixed place ,+ and since 

* Unless they be private acts 

t Commuma placita non sequauim emiam nostrum, sect icneantiir m 
ahguo loco cm to —Magna Ohaita, cap 17 

Dir Edward Coke gave his opinion that the Court of Common Pleas 
was distinct from the Aida Regis > before the Conquest, mid not origi¬ 
nally created by Magna Charta , although all original writs might have 
been returnable m the Banco Regis, where Common Picas might also 
have been held— Biejacc to Eighth Repot l and Fust I mi i lute* Maddox 
assigns a much later period to the election of tins Coiut.— See History 
of ike Exchequer —Ed 

The Court of Common Pleas is now presided over by one Chief 
Justice and four puisne judges Its jurisdiction extends over all Eng¬ 
land , previously to 1830 it had no original jurisdiction peculiar to 
itself Its authority was, until after the Act 1 Will IV. c 70, and 
tlie Act 11 Will IV c 39, as the king’s mandate, issued out of the 
Court of Chancery, to proceed m the determination of causes therein 
mentioned.— Ed 

The Common Pleas has power to grant writs of Habeas Corpus in all 
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tliat time it lias been seated at ’Westminster It is com¬ 
posed of a Lord Chief Justice, and three other judges , and 
appeals from its judgments, usually called writs of e ? ror, are 
brought before the Court of King’s Bench. 

II. The Court of Exchequer It was originally established 
to determine those causes m which the king, or his servants, 
or accomptants, were concerned, and has gradually become 
open to all persons The confining the power of this court 
to the above class of persons is therefore now a mere fiction, 
only a man must, for form’s sake, set forth m his declara¬ 
tion that he is debtor to the kmg, whether he bo so or 
n6 This court is composed of the Chief Baron of the 
Exchequer, and three other judges x 

cases, to punish its own officers and ministers and others for contempt 
against the rules and orders of the court 

When the original Aida Regis was dissolved, the Court of Queen’s 
Bench had the cognizance of all tiespasses against the king’s peace, and 
a control over all mfenor courts 

The Exchequer holds jurisdiction ovci all revenue cases Both the 
Queen’s Bench and Exchequei, by fid liious proceedings, contrived to 
appiopnato a greit shaie of tlic jurisdiction of the Common Pleas, to 
which were carried all causes of a purely civil nature between private 
persons Hearty all causes between plaintiffs and defendants may be 
mdisciimmately tried m each of the three courts Before the passing 
of 3 and 4 William IY c 27, the Court of Common Pleas held exclusive 
jurisdiction m all actions called real, as they concerned “ Eieoholds or 
Reality,” including common assurances of recoveries and fines, but, 
since the passing of this act, the Common Pleas does not possess the 
same exclusive jurisdiction, except m the founs of actions of Lower and 
Quare impedit By *6 Viet c 18, appeals from the decisions of the 
Eevising Barristers, in regaid to disputed claims fo vote for Members 
of Parliament, are to be made to this court Since the passing of 
2 Will IY c 39 (Lord Tenter den’s Bill), an uniformity of process ra 
the three courts of law, m all pcisoual actions, has been provided by 
writs of summons and capias By 11 Goo IY and 1 Will IY c 70, 
appeals from the Common Picas, which were previously, by writ of 
orror, made to the Justice of the King’s Bench, have been discontinued, 
and a Court of Error m the Exchequer Chamber established, w hero 
appeals arc earned from the three couits, and -whence an appeal may 
still lie to the House of Peers — Ed 

# Pohdore Yirgfi, m his History, book ix p* 154, says, that when 
William I. instituted the Exchcquei m England, it was “ corruptly 
called Seaceanam” but that “ it should bo called Rtatarmm,m it was 
the firm support of the crown or kingdom, nothing being of greater 
force to establish a kingdom than revenue ”— Ed, 

Maddox says that the Exchequer took its name from the cheque* ed 
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III The Court of King’s Bench forms that part of the 
Aula Regis -which continued to subsist after the dismember- 

clotk which was wont to he laid on the table theie— Hist Rich eg 
vol 1 p 1G1 But m the following page lie refers to the Exchequer 
of Normandy mentioned m the Gumd Ciistumiei , or Code of 
Norman Laws and Customs The Norman French probably derived 
the word Echiqmer from the Latin Seaccaiimn , and the English no 
doubt borrowed the name from the French Camden, however, m Ins 
Bntanma, quoting Gervase of Tilbury, who lived or wrote about 1160, 
says,—■“ Scaceanum tabula est quadrangula qtice longitudme quasi 
decern pedum ot qiunq latitudme ad modum men sac circumsedentibus 
apposita, vmdique habet limbum latitudmis quasi quatuor digitorum 
suppomtur Scaceario annus m terinno Pasckse emptus non qmlibet, sod 
mger virgis distmetus, distantibus J se virgis vel pedis vel palmse extents 
spatio ”—Ed 

The Com t of Evchequer now consists of the Chancellor of the Evchequer 
for the time being, a Chief Justice, and four puisne judges. The first 
judge is called Chief Baron, and the other four, Barons of the Exchequer 
(See Bolden’s Titles of Honour ) This court, which was regarded as 
Eiscus Pnncipis, or JEmnum Ptcbhcim, is now considered the lowest 
in rank of the great courts. It was formerly held at the King’s Palace, 
and all causes involving the rights and revenues of the Crown were sup¬ 
posed to be heard and determined there Its treasury was the chief 
deposit of the records of other courts The summonses or writs to 
assemble Parliament were issued by its officers, and its acts and dccieob 
relating to the king’s revenues were not controlled by any other of tbe 
ordinary royal courts ol justice At present it consists of two divisions 
—one as a court of common law, the of hex holding jurisdiction m all 
matters relating to the excise, customs, and other* public sevenucs. 
Formerly tbe plaintiff was obliged fictitiously to allege himself the king’s 
debtor before the couit could take cognizance of Ins plea. But the 
2 Wm IV c 39, assimilates the practice of all the common law courts. 
The 3 and 4 Wm XV abolishes tbo offices of Lord Treasurer, 
Kcmembraneer, Secondanes, Deputy Remembrancer, and numerous 
emeeme offices Some other appointments were abolished by the 
5 and 6 Viot c 86,-37 

The Com t of Evchequer Chamber was first, established in fho 31st of 
Edward III In this court the judges of the superior courts hear 
arguments m important criminal eases, and m cases of magnitude and 
difficulty, m which doubts have arisen m the courts below, Asa Court 
of Error this division of the supenoi courts is regulated by the 
11 Goo IV and 1 Wm IV c 70 In Beotland several sinecure offices 
m the Court of Evchequer were abolished m 1832 by the 2 & 3 Wm IV, 
c 54. In Ireland the Court of Exchequer still consists of a Chief Justice 
or Baron, and Justices or Barons, whoso appointments are regulated by 
the 4 Geo. ITT c 30, the act by which the court was instituted The 
Chancellor of the Exchequer may bo considered only as an honorary 
judge, as ho never sits during pleadings in that court —Ed, 
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ing of the Common Pleas This court enjoys the most 
extensive authority of all other courts: it has the super¬ 
intendence over all corporations, and keeps the various 
jurisdictions m the kingdom within their respective bounds. 
It takes cognizance, according to the end of its original 
institution, of all criminal causes, and even of many causes 
merely civil It is composed of the Lord Chief Justice and 
three other judges Writs of error against the judgments 
passed m this court m civil matters are brought before the 
Court of the Exchequer Chamber, or, m most cases, before 
the House of Peers 

IV. The Court of the Exchequer Chamber. When this 
court is formed by the four barons or judges of the Ex¬ 
chequer, together with the chancellor and treasurer of the 
same, it sits as a court of equity When it is formed by 
the twelve judges, to whom sometimes the Lord Chancellor is 
joined, its office is to deliberate, when properly referred and 
applied to, and give an opinion on important and difficult 
causes, before judgments are passed upon them in those 
courts where the causes are depending.'* 

# The Queen’s or King’s Bench (Aula Reps), at a very early period 
of English history had a jurisdiction not only m pleas ol the crown, hut 
m common pleas, and m pleas of the Exchequer It was also united 
with the Grand Council, until the office of Chief Justiciary was abolished 
by Edward III But its original connection with the Grand Council, 
as the High Court of Parliament, is still continued, although the Peers 
exercise no jurisdiction, except m cases of appeal torn the modern 
Queen’s Bench or inferior courts, and m cases oi impeachment by the 
Commons —Ed 

Except with regard to the Forests the Court of Common Pleas 
ceased, in the leign of Edwaid I, to follow the king, and the Justices 
in Ei/re were supplanted by J ustices at Nisi Erius. 

The Count of Queen’s Bench has one Chief Justice, called the Lord 
Chief Justice of England, and four puisne judges and although it 
ranks higher than tlie Courts of Common Pleas and Exchequer, its 
practice and jurisdiction are now nearly similar By a recent statute, 
any person may he summoned for the fulfilment of any contract entered 
into m England to appear m any of the high courts of law at Westmin¬ 
ster, and, m case of non-appearance either personally or by counsel, 
judgment will go by default Upon such judgment, if m the Kingdom, 
he can he arrested, and his goods may be attached whether m or out of 
the kingdom — Ed. 
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CHAPTER X. 

ON THE LAW THAT IS OBSERVED IN ENGLAND IN REGARD TO CIVIL 
MATTERS 

Concerning tlie manner m which justice is admmistered in 
England, m civil matters, and the kind of law that obtains 
m that respect, the follow mg observations may be made 
The beginning of a civil process m England, or the iirst 
step usually taken m bringing an action, is the seizing, by 
public authority, the person against whom that action is 
brought. This is done with a view to secure such person’s 
appearance before a judge, or at least make him give sureties 
for that purpose * In most of the countries of Europe, 
where the forms introduced into the Eoman civil law m 
the reigns of the later emperors have been imitated, a dif¬ 
ferent method has been adopted to procure a man’s appear¬ 
ance before a court of justice The usual practice is to have 
the person sued summoned to appear before the court, by a 
public officer belonging to it, a week beforehand if no 
regard is paid to such summons twice repeated, the plaintiff 
(or his attorney) is admitted to make before the court a 
formal reading of Ins demand, winch is then granted to him, 
and he may proceed to execution f 
In this mode of proceeding, it is taken for granted that 
a person who declines to appear before a judge to answer 
the demand of another, after being properly summoned, 
acknowledges the justice of such demand, and this suppo¬ 
sition is very just and rational. How ever, the abovo- 

* Arrestment and imprisonment for debt, or any civil action by mesne 
process, was abolished by the 1 & 2 Viet e 110, except m certain cases 
specially provided for m that act This has proved a great amelioration 
m the law, and a security against malicious prosecutions $ and the change 
has been found more favourable to the creditor, than when the old Meet 
Prison existed, and when a debtor might bo incarcerated for life by a 
malicious creditor The extension of the jurisdiction of the County 
Courts has also tended to decrease the expenses and expedite litigation 
m matters of debt — JjJd. 

f If judgment is recorded on default of appearance, a proclamation 
of outlawry against the defaulter may bo published by the sheriff--JB& 
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mentioned practice of securing beforehand the body of a 
person sued, though not so mild m its execution as that just 
now described, nor even more effectual, appears more ob¬ 
vious, and is more readily adopted, m those times when 
courts of law begin to be formed m a nation, and rules of 
distributive justice to be established, and it is very likely 
followed m England as a continuation of the methods 
that were adopted when the English laws were yet m their 
infancy. 

In the times we mention, when laws begin to be formed 
in a country, the administration of justice between indi¬ 
viduals is commonly lodged m the same hands which are 
intrusted with the public and military authority of the state 
Judges, invested with a power of this kind, like to carry on 
their operations with a high hand. they consider the re¬ 
fusal of a man to appear before them, not as being barely 
an expedient to avoid doing that which is just, but as a 
contempt of their authority they of course look upon 
themselves as being bound to vindicate it, and a writ of 
capias is speedily issued to apprehend the refractory defend¬ 
ant A preliminary writ or order of this kind becomes m 
time the first regular step of a law-suit, and hence it seems 
to have happened, that in the English courts of law, if I am 
rightly informed, a writ of capias is either issued before the 
original writ itself (which contains the summons of tho 
plaintiff, and a formal delineation of his case), or is joined to 
such writ by means of an ac etiam capias, and is served along 
with it * 

In Borne, where the distribution of civil justice was at 
first lodged in the hands of the kings, and afterwards of the 
consuls, the method of seizing the person of a man against v horn 
a demand of any kind was preferred, previously to any judg¬ 
ment being passed against him, was likewise adopted, and 
continued to be followed after the institution of the praetor’s 
court, to whom the civil branch of the power of the consuls 
was afterwards delegated ; and it lasted to very late times,— 
that is, to the times when those capital alterations were 
made m the Boman civil law, during the reigns of the later 

* The legal forms m common pleas have been greatly simplified m 
1852 by tho Common Pleas Procedure Act .—Ed 
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emperors, which gave it the form it now has in those codes 
or collections of which we arc in possession. 

A very singular degree of -violence even took place m 
Rome, m the method used to secure the persons of those 
against whom a legal demand -was preferred. In England, 
the way to seize a man under such circumstances is by 
means of a public officer, supplied with a writ or order for 
that purpose, supposed to be directed to him (or to the 
sheriff his employer) from the king himself. But, in Rome, 
every one became a kind of public officer in his own cause, 
to assert the praetor’s prerogative , and, without any osten¬ 
sible legal license or badge of public authority, had a right 
to seize by force the person of his opponent, wherever he 
met him The practice was, that the plaintiff* first sum¬ 
moned the person sued with a loud voice, to follow him bo- 
fore the court of the praetor # When the defendant refused 
to obey such summons, the plaintiff, by means of the w ords 
beet anfestan ? requested the bystanders to be witnesses of 
the fact, as a remembrance of which he touched the ears of 
each of them , and then proceeded to seize his opponent, by 
throwing his arms around his neck (obtoi to collo ), thus en¬ 
deavouring to drag him before the praetor When the 
person sued was, through age or sickness, disabled from 
following the plaintiff, the latter was directed by the law of 
the Twelve Tables to supply him with a horse (jamentum 
dato) 

The above method of proceeding was, however, in after¬ 
times mitigated, though very late and slowly In the first 
place, it became unlawful to seize a man m hm own house, 
as it was the abode of his domestic gods. Women of good 
family were in time protected from the severity of the above 
custom, and they could no longer be dragged by force before 
the tribunal of the praetor The method of placing a sick or 
aged person by force upon a horse seems to have been abo¬ 
lished during the later times of the republic. Emancipated 
sons, and freed slaves, wore afterwards restrained from sum¬ 
moning their parents, or late masters, without having ex¬ 
pressly obtained the prmtor’s leave, under the penalty of 

* Ad tribunal s^uere, mjut arnhn{a* 
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fifty pieces of gold. However, so late as the time of Plmy, 
the old mode ot summoning, or carrying by force, before a 
judge, continued m general to subsist, though, m the time 
of TJlpian, the necessity of expressly obtaining the praetor 5 s 
leave was extended to all cases and persons, and, m Con¬ 
stantine’s reign, the method began to be established of 
having the legal summons served only by means of a public 
officer appointed for that purpose After that time, other 
changes m the former law were introduced, from which the 
mode of proceedmg now used on the contment of Europe 
has been borrowed 

In England, likewise, some changes, we may observe, 
have been wrought m the law and practice concerning the 
arrests of sued persons, though as slowly and late as 
those effected m the Eoman republic or empire, if not more 
so; which evinces the great impediments of various kinds 
that obstruct the improvement of laws m every nation. So 
late as the reign of king George the Eirst, an act was passed 
to prohibit the practice of previous personal arrest, m cases 
of demand under two pounds sterling, and, since that time, 
those courts, justly called of Conscience, have been esta¬ 
blished, in which such demands are to be summarily decided, 
and simple summons, without arrest, can only be used A 
bill was afterwards enacted (on the motion of Lord Beau¬ 
champ, whose name deserves to be recorded), by which the 
prohibition of arrest was extended to all cases of debt under 
ten pounds sterling, a bill, the passing of which was of 
twenty, or even a hundred times more real importance than 
the rise or fall of a favourite, or a minister, though it has, 
perhaps, been honoured with a less degree of attention by 
the public 

Other peculiarities of the English civil law are, the great 
refinements, formalities, and strictness that prevail m it 
Concerning such refinements, which are rather imperfec¬ 
tions, the same observation may be made that has been 
introduced above, m regard to the mode and frequency of 
civil arrest in England, which is, that they are continua¬ 
tions of methods adopted when the English law began to be 
formed, and are the consequences of tho situation in which 
the English placed themselves when they rejected the 
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ready-made code of tlie Eoman civil law, and rather 
chose to become their own law-makers, and raise from 
the ground the structure of their own national civil code, 
which code, it may be observed, is as yet m the first 
stage of its formation, as the Eoman law itself was during 
the times of the republic, and in the reigns of the first 
emperors * 

The time at which the power of administering justice to 
individuals becomes separated from the military power (an 
event which happens sooner or later m different countries), 
is the real sera of the origin of a regular system of laws m 
a nation. Judges being now deprived of the power of the 
sword, or (which amounts to the same) being obliged to 
borrow that power from other persons, endeavour to find 
their resources within their own courts, and, if possible, to 
obtain submission fco their decrees from the great regularity 
of their proceedings, and the reputation of the impartiality 
of their decisions At the same time, also, lawyers begin to 
crowd m numbers to courts, which it is no longer dangerous 
to approach, and add their refinements to the rules already 
set down either by the legislature or the judges. As the 
employing of them, especially m the beginning, is matter of 
choice, and they fear, that, if bare common sense were 
thought sufficient to conduct a lawsuit, every body might 
imagine he knows as much as they do, they coni rive diffi¬ 
culties to make their assistance needful. As the true science 
of the law, which is no other than the knowledge of a long 
senes of former rules and precedents, cannot as j et ovist, 
they endeavour to create an artificial one to re'com mend 
themselves by. Eormal distinctions and definitions are in¬ 
vented to express the different kinds of claims that men may 
set up against one another, m winch almost the same nicety 
is displayed as that used by philosophers m classing the 
different subjects, or kingdoms, of natural history. Settled 
forms of words, under the name of writs, or the like, are 

* The refinements and formalities alluded to by De Lolmc have, 
since he wrote, been greatly modified, but the benefits of our common 
law cannot be thoroughly understood or appreciated until the groat 
mass of our statute laws and reports is reduced into a compendious 
and systematic code m plain and intelligible language.— Ed* 
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devised to set forth tliose claims, and, like introductory 
passes, serve to usher claimants into the temple of justice. 
For fear their clients should desert them after their first 
introduction, like a sick man who rests contented with a 
single visit of the physician, lawyers contrive other cere¬ 
monies and technical forms for the farther conduct of the 
process and the pleadings, and, m order still more safely to 
bind their clients to their dommion, they at length make 
every error relating to their professional regulations, whether 
it be a misnomer, a mispleading, or the like transgression, to 
be of as fatal a consequence as a failure against the laws of 
strict justice Upon the foundation of the above-mentioned 
definitions, and metaphysical distinctions of cases and ac¬ 
tions, a number of strict rules of law are moreover raised, 
with which none can be acquainted but such as are complete 
masters of those distinctions and definitions 

To a person who, in a posterior age, observes for the first 
time such refinements m the distribution of justice, they 
appear very strange, and even ridiculous Yet, it must be 
confessed, that durmg the times of the first institution of 
magistracies and courts of a civil nature, ceremonies and for¬ 
malities of different kinds are very useful to procure to such 
courts both the confidence of those persons who are brought 
before them, and the respect of the public at large, and 
they thereby become actual substitutes for military force, 
which, till then, had been the chief support of judges. 
Those same forms and professional regulations are moreover 
useful to give uniformity to the proceedings of the lawyers 
and of the courts of law, and to ensure constancy and stea¬ 
diness to the rules which they set down among themselves. 
And if the whole system of the refinements we mention 
continue to subsist m very remote ages, it is m great mea¬ 
sure owing (not to mention other causes) to their having so 
coalesced with the essential parts of the law as to make 
danger, or at least great difficulties, be apprehended from a 
separation, and they may, m that respect, be compared with 
a scaffolding used m the raising of a house, which, though 
only intended to set the materials and support the builders, 
happens to be suffered for a long time to stand, because it 
is thought the removal of it might endanger the building. 
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Ycry singular law formalities and refined practices, of the 
land here alluded to, had been contrived by the first juris¬ 
consults m Eome, with a view to amplify the rules set dow n 
in the laws of the Twelve Tables; which, being few, and 
engraven on brass, everybody could know as well as they: 
it even was a general custom to give those laws to children 
to learn, as we are informed by Cicero 

Yery accurate definitions, as well as distinct branches of 
cases and actions, were contrived by the first Bom an juris¬ 
consults , and when a man had once made his election of 
that peculiar kind of action by which he chose to pursue his 
claim, it became out of his power to alter it Settled forms 
of words, called achones legis, were moreover contrived, 
which men must absolutely use to set forth their demands 
The party himself was to recite the appointed words before 
the praetor , and should he unfortunately happen to miss or 
add a single word, so as to seem to alter his real case or de¬ 
mand, he lost his suit thereby To this an allusion is made 
by Cicero, when he says, “¥o have a civil law so consti¬ 
tuted, that a man becomes nonsuited who has not proceeded 
m the manner he should have done.”^ An observation of 
the like nature is also to he found in Quintilian, whose 
expressions on the subject are as follows ■—“ There is besides 
another danger , for if but one word has been mistaken, we 
are to be considered as having failed m every point of our 
suit Similar solemnities and appropriated forms of 
words were moreover necessary to introduce the reciprocal 
answers and replies of the parties, to require and accept 
sureties, to produce witnesses, <fec 

Of the above actio nes l eg is, the Bom an jurisconsults and 
pontiffs had carefully kept the exclusive knowledge to them¬ 
selves, as w T ell as of those days on which religion did not 
allow courts of law to sit $ Cn Elavius, secretary to Appius 
Claudius, having happened to divulge the secret of those 
momentous forms (an act for which he was afterwards pre- 

# Ita pis civile halemus comtitidem , id causd cadad is qui non qumad- 
modum opoitei egerit l)e Invent II, 19. 

t fist eticrni periculosnm, qrnrn, n mo verio sit erratum totd causd cea~ 
disse videamur Inst. Orafc. VII 3 
X Dies fasti et nefasti. 

IE 
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ferred by the people) jurisconsults contrived fresh ones, 
which they began to keep written with secret ciphers but 
a member of their own body again betrayed them, and the 
now collection which he published was called Jus JElianum, 
from his name (Sex JElius), in the same manner as the 
former collection had been called Jus Flavianum. However, 
it does not seem that the influence of lawyers became much 
abridged by those two collections besides written infor¬ 
mation of that sort, practice is also necessary and the 
public collections we mention, like the many books that 
have been published on the English law, could hardly enable 
a man to become a lawyer, at least sufficiently so as to con¬ 
duct a lawsuit * 

Modern civilians have been at uncommon pains to find 
out and produce the ancient foi mules we mention, m which 
they have really had great success Old comic writers, 
such as Plautus and Terence, have supplied them with 
several, the settled words, for instance, used to claim the 
property of a slave, frequently occur m their works t 

# The Roman jurisconsults had extended their skill to objects of 
voluntary jurisdiction as well as those of contentious jurisdiction, and had 
devised peculiar formalities, forms of words, distinctions, and defini¬ 
tions, in regard to obligations between man and man, stipulations, dona¬ 
tions, spousals, and especially last wills, m all which they had displayed 
surprising nicety, refinement, accuracy, and strictness The English 
lawyers have not bestowed so much pains on the objects of vohmtatg 
jurisdiction, noi anything like it 

f The words addressed to the plaintiff, by the person sued, when 
the latter made Ins appearance on the day for which he had been com¬ 
pelled to give sureties, were as follow, and are alluded to by Plant 
Curml I 3 v 5 *—“Where art thou who bast obliged me to give 
sureties ? Where art thou who summonedst me ? Here I stand betoi*e 
thee do thyself stand before me” To which the plaintiff made 
answei, “ Ileie I am ” The defendant replied, “ What dost thou Say ?” -s 
The plaintiff answered, “Isay (/ho )”—and then followed the form of 
words by which he chose to express his action tJh in es, qm me vadafus 
es ** Ubi tit es, qui me ciidsh ? Mcce ego me tibi stsfo, tu contra et te 
mhi siste , <^c 

If the action, for instance, was brought ou account of goods stolen, 
the settled penalty (or damages) for which was the restitution of twice 
the value, the words to be used were, AIO decern aureos mihi furto tuo 
abesse, teque eo nomme vigmti aureos mihi dare oportere. Eor work done, 
such as cleaning of clothes, &e —Aio te mihi intici modmm , de quo 
inter nos convent ob jpohta vestmenta taa , dare oportere Eor recovering 
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Extremely like the above actiones legis are the writs used 
m the English courts of law. Those writs are framed for, 
and adapted to, every branch or denomination ot actions, 
such as detmne, trespass, action upon the case, accompf, and 
covenant, <fcc , the same strictness obtains m regard to them 
as did in regard to the Roman formulae above-mentioned 
there is the same danger m misapplying them, or in fail mg 
m any part of them and, to use the words of an English 
law-writer on the subject, “Writs must be rightly directed, 
or they will be nought In all writs, care must be had that 
they be laid and formed according to their case, and so pur¬ 
sued m the process thereof”* 5 

The same formality likewise prevails in the English plead¬ 
ings and conduct of the process as obtained m the old Roman 
law proceedings, and m the same manner as the Roman 
jurisconsults had their achoms postuhittones et editiones, 
their mficiationes, except tones, sponsion es, replications, dvph- 
cationes, fyc , so the English lawyers have their counts, bars, 
replications, rejomdeis, sur-rejomders, rebutters, surrebutters, 
fyc. A scrupulous accuracy, m observing certain rules, is 
moreover necessary m the management of those pleadings. 
The following are the words of an English law-writer on the 
subject “ Though the art of pleading was m its nature and 

the value of the slave killed by another citizen— Ato ie hominom mourn 
occidme, toque mihi quantum d(e hoc anno pi urn mi J mi rime opoitmo, For 
damages done by a vicious animal—Aio boveni Mami snvum mourn, Sti - 
chum, cornu potiisse ot oradi&se, ooque nomme JUamum, aid mm awlimu¬ 
tt on em pras tare, aut bovem nnht no ra daio, opmtoto, or, AlO m sent 
Mami vulnus mtuhsse, et Mavimn quantum aquius melius mi hi date, opor- 
tere, Sfc 

It may he observed, that the particular kind of remedy which was 
provided by the law for tlio case before the court was expressly pointed 
- out m the formula used by a plaintiff, and in regard to this no mistake 
was to be made Thus, in the last-quoted formula, the words quantum 
aquius mehus show that the praetor was to appoint inferior judges both 
to ascertain the damage done, and determine finally upon the case, 
according to the direction he previously gave them, those words being 
exclusively appropriated to the kmd of actions called arhlmrim , from 
the above-mentioned judges or arbitrators In actions brought to 
require the execution of conventions that had no name, the convention 
itself was expressed m the formula, such is that which is recited 
above, relating to work done by the plaintiff, &e. 

# Jacobi Law Dictionary. See Wnt , 
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design only to render tlie fact plain and intelligible, and to 
bring tlie matter to judgment with convenient certainty, it 
began to degenerate from its primitive simplicity Pleaders, 
yea and judges, have become too curious in that respect, 
pleadings at length ended m a piece of nicety and curiosity, 
by which the miscarriage of many a cause, upon small trivial 
objections, has been occasioned 

There is, however, a difference between the Roman ac- 
tiones legis, and the English writs, which is, that the former 
might be framed when new ones were necessary, by the 
praetor or judge of the court, or, m some cases, by the body 
of the jurisconsults themselves,—whereas wi its, when u anted 
for such new cases as may offer, can only be devised by a 
distinct judge or court, exclusively invested with such powers, 
viz , the High Court of Chancery The issuing of writs 
already existing, for the different cases to which they belong, 
is also expressly reserved to this court, and so important 
has lbs office on those two points been deemed by lawyers, 
that it has been called, by way of eminence, the manufactory 
of justice (pjfictna justitue) Original writs, besides, when 
once framed, are not at any time to he altered, except by 
parliamentary authority f 

Of so much weight m the English law are these original 
delineations of cases, that no cause is suffered to he pro¬ 
ceeded upon, unless they first appear as legal mtroductors 
to it However important or interesting the case, the 
judge, till he sees the writ he is used to, or at least a writ 

* Cunningham’s Law Dictionary See Pleadings 

f Writs, legally issued, are also necessary for executing the different 
incidental proceedings that may take place m the course of a lav suit, 
such as producing witnesses, &c The names given to the different 
kinds of writs are usually derived from the first Latin words by which ^ 
they began when they were written m Latin, or at least from some 
remarkable word m them, which gives rise to expressions sufficiently 
uncouth and unintelligible Thus a gone is a wnt issued to oblige a 
person m certain cases to give sureties (gone per vadium, and salvos 
plegiod) A writ of subpoena is to oblige witnesses, and sometimes other 

classes of persons, to appear before a court An action of qui lam is that 
which is brought to sue for a pi op optional share of a fine established by 
some penal statute, by the poison who laid an information, the words 
in the writ being, Qui turn p o domino i ege, qitam j)ro seipso m hac jgarte 
seguitur, §*c 
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issued from tlie right manufactory, is both deaf and dumb 
lie is without eyes to see or ears to hear And, when a 
case of a new kind offers, for which there is yet no writ in 
being, should the Lord Chancellor and Masters m Chancery 
disagree m creating one, or prove unequal to the arduous 
task, the great national council, that is, parliament itself, is, 
m such emergency, expressly applied to. by means of its 
collected wisdom, the right mystical words are brought 
together , the judge is restored to the free use of his 
organs of hearing and of speech, and by the creation of a 
new writ , a new province is added to the empire of the 
courts of law. 

In fine, those precious writs, those valuable bnefs(6r<?ma) 
as they are also called by way of eminence, which are the 
elixir and quintessence of the law, have been committed to 
the special care of officers appointed for that purpose, 
whose offices derive their names from the peculiar instru¬ 
ments they respectively use for the preservation of the 
deposit with which they are intrusted, the one being called 
the office of the Hamper, and the other of the Small Bag . K 

To say the truth, however, the creating of a new writ, 
upon any new given case, is matter of greater difficulty than 
the generality of readers are aware of The very importance 
which is thought to be m those professional forms of word**, 
renders them really important As every thing, -without 
them, is illegal in acourt of common law, so with them every 
thing becomes legal, that is to say, they empower the court 
legally to determine upon every land of suit to which they 
are made to serve as mtroduetors The creating of a new 
writ, therefore, amounts, in its consequences, to the framing 
of a new law, and a law of a general nature too Now the 
creating of such a law, on the first appearance of a new case, 
which law is afterwards to bo applied to all such cases as may 
be similar to the first, is really a matter of difficulty: espe¬ 
cially, when men are yet in the dark as to the best kind of 
provision to be made for the case m question, or even when 

* Hamper mm etFmm Baga, tho Harmpcr Office, and the Petty-Bae 
Office The first and last oi these Latm words, it may he observed do 
not occur m Tully’s works To the care of tho Potty-Bag Office tlio„ 0 
writs are tiusted m which the king’s business is concerned and to tho 
Hanaper Office those which relate to the subject. 
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it is not, perhaps, yet known whether it he proper to make 
any provision at all The framing of a new writ, under 
such circumstances, is a measure on which lawyers or judges 
will not very willingly either venture of themselves, or apply 
to the legislature for that purpose 

From the above-mentioned real difficulty m creating new 
writs on one hand, and the absolute necessity of such writs 
in the courts of common law on the other, many new species 
of claims and cases (the arising of which is, from time to 
time, the unavoidable consequence of the progress of trade 
and civilisation) are left unprovided for, and remain like so 
many vacant spaces m the law, or rather like so many inac¬ 
cessible spots, which the laws m being cannot reach now 
this is a great imperfection m the distribution of justice, 
which should bo open to every individual, and provide reme¬ 
dies for every kind of claim which men may set up against 
each other ' x 

To remedy the above inconvenience, or rather m some 
degree to palliate it, law fictions have been resorted to, m 
the English law, by which writs, being w r arpcd from their 
actual meaning, are made to extend to cases to which they 
m no shape belong 

Law fictions of the kind we mention were not unknown to 
the old Boman jurisconsults, and, as an instance of their 
ingenuity m that respect, may be mentioned that land of 
action m which a daughter was called a son t Several 
instances might also he quoted of the fictitious use of WTits 
m the English courts of common law A very remarkable 
expedient of that sort occurs m the method generally used 
to sue for the payment of certain kinds of debt, before the 
Court of Common Pleas ; such (if I mistake not) as a salary 

* The act of uniformity of process m civil actions, 2 Will IV 
c. 30, has to a great extent simplified the inconsistencies pointed out m 
this chapter with regard to original writs —M 

f From the above instance it might be concluded that the Homan 
jurisconsults possessed still greater power than the English parliament, 
for it is a fundamental principle with the English lawyers, that parlia¬ 
ment can do every thing, except making a woman a man, or a man a 

woman. „ _ , 

m e Lolme here sets forth the omnipotence of Parliament as a maxim, 
which Blackstone declares to bo a figuie of speech rather too bold. Bee 
Supplementary UlusU aiions 3 No 5 — hd ] 
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for work done, indemnity for fulfilling orders received, <&c 
The writ issued m these cases is grounded on the suppo¬ 
sition, that the person sued has trespassed on the ground 
of the plaintiff, and broken, by force of arms, through his 
fences and mclosures, and, under this predicament, the 
defendant is brought before the court this species of w nt, 
which lawyers have found of most convenient use, to in¬ 
troduce before a court of common law the kinds of claim we 
mention, is called m technical language a clausum fregit . 
„ In order to bring a person before the Court of King’s Bench, 
to answer the demands of much the same nature with those 
above, a writ, called a latitat , is issued, m which it is taken 
for granted that the defendant insidiously conceals himscdf, 
and is lurking m some county, different from that m winch 
the court is sitting, the expressions used m the writ being, 
that “he runs np and down and secretes himselfthough 
no such fact is seriously meant to be advanced either by the 
attorney or the party. 

The same principle of strict adherence to certain forms 
long since established, has also caused lawyers to introduce 
into their proceedings fictitious names of persons, who are 
supposed to discharge the office of sureties , and m certain 
cases, it seems, the name of a fictitious person is introduced 
m a writ with that of the principal defendant^ bemgjomodm 
a common cause with him Another instance of the same h lgh 
regard of lawyeis, and judges too, for certain old forms, 
winch makes them more unwilling to depart from such 
forms than from the truth itself of facts, occurs in the above- 
mentioned expedient used to bring ordinary causes before 
the Court of Exchequer, m order to be tried there at 
common law, winch is, by making a declaration that 
the plaintiff is a king’s debtor, though neither the court, 
nor the plaintiff’s attorney, lay any serious stress on the 
assertion # 

* Another instance of the strict adherence of the English lawyers to 
their old established forms, m preference oven to the truth of facta, 
occurs m the manner of executing the very act mentioned m this chap¬ 
ter, passed m the reign of George I. for preventing personal arrest for 
debts under forty shillings If the defendant, after being personally 
served with a copy of the process, does not appear on the appointed 
days, the method is to suppose that ho has actually made his appeal ance, 
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CHAPTEB XI 

THE SUBJECT CONTINUED THE COUBTS OE EQUITY 

Howeveb, tliere are limits to these fictions and subtilties, 
and the remedies of the law cannot by their means be ex¬ 
tended to all cases that may arise, unless too many ab¬ 
surdities are suffered to be accumulated, nay, there have 
been instances m which the improper application of writs, 
m the courts of law, has been checked by authority. In 
order, therefore, to remedy the inconveniences we mention 
—that is, in order to extend the administration of dis¬ 
tributive justice to all possible cases, by freeing it from the 
professional difficulties that have gradually grown up m its 
way—a new kind of courts has been instituted m England, 
called Courts of Equity 

The generality of people, misled by the word equity, have 
conceived false notions of the office of these courts , and it 
seems to be generally thought, that the judges who sit m 
them are only to follow the rules of natural equity; by 
which people seem to understand, that, m a court of equity, 
the judge may follow the dictates of his own private feelings, 
and ground his decisions, as he thinks proper, on the pe¬ 
culiar circumstances and situation of those persons who 
make their appearance before hnn. Hay, Dr Johnson (m 
his abridged Dictionary) gives the following definition of 
the power of the Court of Chancery, considered as a court 
of equity * “ The Chancellor hath power to moderate and 
temper the written law, and subjecteth himself only to the 
law of nature and consciencefor which definition Dean 
Swift, and Cowell, who was a lawyer, are quoted as authori¬ 
ties Other instances might be produced of lawyers who 
have been inaccurate in their definitions of the true offices 
of the judges of equity And the above-named doctor him¬ 
self is on no subject a despicable authority. 

and the cause is proceeded upon according to this supposition * fic¬ 
titious names of bails are also resorted to 

[The absurd fictions mentioned m the text and m this note, have 
been abolished since 1830-2, and more recently John Doe and Richard 
Roe also have disappeared. See Supplementaly Illustrations , 3STo. 6.—] 
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Certainly the power of the judges of equity cannot he to 
alter, by their own private powei, the wntten law, that is, 
acts 5 of parliament, and thus to control the legislature. 
Their office only consists, as will be proved m the sequel, 
m providing remedies for those cases for "which the public 
good requires that remedies should be provided, and m 
regard to which the courts of common law, shackled by 
their original forms and institutions, cannot procure any 
or, m other words, the courts of equity have a power to ad¬ 
minister justice to individuals, unrestrained (not by the 
law, but) by the professional law difficulties which lawyers 
have from time to time contrived m the courts ol common 
law, and to which the judges of those courts have given 
their sanction * 

An office of the kind here mentioned was soon found 
necessary m Some, for reasons of the same nature with those 
above delineated Eor it is remarkable enough, that the body 
of English lawyers, by refusing admittance to the code ot 
Soman laws, as it existed m the later times of the empire, 
have only subjected themselves to the same difficulties under 
which the old Soman jurisconsults laboured, during the 
time they were raising the structure of those same laws. 
And it may also be observed, that the English lawyers, or 
judges, have fallen upon much the same expedients as those 
which the Soman jurisconsults and pnetors had adopted 

This office of a judge of equity, was, in time, assumed by 
the praetor m Some, m addition to the judicial power he 
before possessed f At the beginning of the year for which 
he had been elected, the praetor made a declaration of those 
remedies for new difficult cases, which he had determined 
to afford durmg the time of his magistracy , m the choice 
of which ho was no doubt directed, either by Ins own obser¬ 
vations (while out of office) on the propriety of such reme¬ 
dies, or by the suggestions of experienced lawyers on the 
subject This declaration (edictmn) the praetor produced 

# Seklen remarks, that “ Equity was according to the conscience of 
him that was chancellor ”— 3/ 

f The pnetor thus possessed two distinct branches of judicial au¬ 
thority, m the same manner as the Court of Exchequer does m Eng¬ 
land, which occasionally sits as a court of common law, and a court of 
equity. 
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m albo , as the expression was Modern civilians have made 
many conjectures on the real meaning of the above words , 
one of their suppositions, which is as likely to be true as any 
other, is, that the heads of new law remedies devised by 
the praetor, were written on a whitened wall by the side of 
his tribunal 

Among the provisions made by the Bom an praetors in 
their capacity of judges of equity, may be mentioned those 
which they introduced m favour of emancipated sons, and 
of relatives by the women’s side (cognati), m regard to the 
right of inheriting Emam ipated sons were supposed, by 
the laws of the Twelve Tables, to have ceased to be the 
children of their father, and, as a consequence, a legal claim 
was denied them on the paternal inheritance of the rela¬ 
tives by the women’s side no notice was taken, m that 
article of the same laws which treated of the right of suc¬ 
cession, mention being only made of relatives by the men’s 
side {agnati) The former the praetor admitted, by the 
edict unde hben^ to share their father’s (or grandfather’s) 
inheritance with their brothers; and the latter he put m 
possession of the patrimony of a kinsman deceased, by means 
of the edict unde cognati, when there were no relatives by 
the men’s side These two kinds of inheritance T^ere not, 
however, called her edit but only honor urn possessio : these 
words being very accurately distinguished, though the effect 
was in the issue exactly the same # 

In the same manner, the laws of the Twelve Tables had 
provided relief only for cases of theft, and no mention was 
made m them of cases of goods taken away by force (a 
deed which was not looked upon m so odious a light at 
Borne as theft, which was considered as the peculiar guilt 

# As the power of fathers, at Borne, was unbounded, and lasted 
as long as their life, the emancipating of sons was a case that occurred 
frequently enough, either for the security or satisfaction of those who 
engaged m any undertaking with them The power of fathers had 
been carried so far by the laws of Bomulus, confirmed afterwaids by 
those of the Twelve Tables, that they might sell their Bons for slaves 
as often as three times, if, after the first or second sale, they happened 
to acquire their liberty, it was only after being sold for the third time, 
and then becoming again free, that sons could be entirely released from 
the paternal authority On this law-doctrine was founded the peculiar 
formality of emancipating sons A pair of scales, and some copper 
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of slaves ) In process of time tlie prsetor promised relief to 
sncli persons as miglit have their goods taken from them 
by open force, and gave them an action for the recovery of four 
times the value, against those who had committed the fact 
with an evil intention Si cm dolo malo bona rapt a esse 
dicentur , et in quadruplum judicium dabo 
Again, neither the laws of the Twelve Tables, nor the 
laws made afterwards m the assemblies of the people, had 
provided remedies except for very few cases of fraud Here 
the prsetor likewise interfered m his capacity of judge of 
equity, though so very late as the time of Cicero, and 
promised relief to defrauded persons, m those cases m which 
the laws m being afforded no action Qua dolo malo facta 
esse dicentur, si de Ins rebus aha actio non evil, et just a causa 
esse videbitur , judicium dabo * By edicts of the same 
nature, praetors m process of time gave relief m certain cases 
to married women, and likewise to minors (mmonbus xxv. 
anms succunt praetor, &c)f 


com, were first brought, without the pieseneo of these ingredients, 
the whole business would have been void and the father then made a 
formal sale of Ins son to a person appointed to buy him, wlio was im¬ 
mediately to manumit or fiee him these sales and manumissions were 
repeated thieo times 1’ive witnesses were to be present, besides a man 
to hold the scales {hlmpcns), and another {antestatin) occasionally to 
remind the witnesses to be attentive to the business bctoie them 

* At the same tune that the pvfetor pi offered a new edi< f, he also 
made public those peculiar formulas by which the execution of the same 
"was afteiwaids to be leqnned from him The name of that prador 
who Hist piodneed the edict above mentioned was Aquihus, as we are 
mfonncd bv Cicero, m that elegant stoiy well known to scholars, m 
which he relates the kind of fraud that was put upon Camus, a Roman 
knight, when he purchased a pleasure-house and gardens, near Syracuse 
m (Sicily This account Cicero concludes with observing, that Camus 
was left without remedy, “as Aqmlius, his colleague and fnend, had 
not yet published Ins formulae concerning fraud”-— Qmd emm facetd ? 
nondum emm Aquihus, coll eg a et familmrn me us, protulei at de dolo malo 
formulas Off ITI 14 

f The law collection, or system that was formed by the senes of 
edicts published at different times by pratois, was called jus pmlormm , 
and also jus honoranum {not sh wily binding) The laws of the Twelve 
Tables, together with all such otherlaws as had at anytime been passed 
m the assembly of the people, were called, by way of eminence, ?as 
civile The distinction was exactly of the same nature as that which 
takes place m England between the common and statute laws, and the 
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The courts of equity established m England have in like 
manner provided remedies for a very great number of cases, 
or species of demand, for which the courts of common law, 
cramped by them forms and peculiar law tenets, can afford 
none Thus, the courts of equity may, m certain cases, 
give actions for and against infants, notwithstanding their 
minonty,—and for and against married women, notwithstand¬ 
ing their coverture Married women may even, m certain 
cases, sue their husbands before a court of equity Executors 
may be made to pay interest for money that lies long in 
their hands. Courts of equity may appoint commissioners 
to hear the evidence of absent witnesses "When other 
proofs fail, they may impose an oath on either of the parties , 
or, in the like case of a failure of proofs, they may compel a 
trader to produce his books of trade They may also con¬ 
firm a title to land, though one has lost his writings, &c 

The power of the courts of equity m England, of which 
the Court of Chancery is the principal one, no doubt owes 
its origin to the power possessed by the latter, both of 
creating and issuing writs When new complicated cases 
offered, for which a new kind of writ was wanted, the 
judges of Chancery, finding that it was necessary that -justice 
should be done, and at the same time being unwilling to 
make general and perpetual provisions on the cases before 
them by creating new writs, commanded the appearance of 
both parties, in order to procure as complete information 
as possible in regard to the circumstances attending the 
case , and then they gave a decree upon the same by way 
of experiment 

To beginnings and circumstances like these, the English 
courts of equity, it is not to be doubted, owe their present 
existence In our days, when such strict notions are 
entertained concerning the power of magistrates and judges, - 

law or practice of tlie courts of equity The two branches of the 
piaster’s judicial office were very accurately distinguished, and there 
was, besides, this capital difference between the remedies or actions 
which he gave in. his capacity of judge of civil law, and those m his 
capacity of judge of equity, that the former, being grounded on the 
jus omle , were peipetual, and were called act tones ctvtles or actwnes 
perpetua, the latter weic obliged to be preferred within the year, and 
Were accordingly called acitones annua or act tones p) atona* 
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it can scarcely be supposed that those courts, how ever useful, 
could gam admittance. JNTor, indeed, even m the times when 
they were instituted, were their proceedings fine from 
opposition, and afterwards, so late as the reign of quern 
Elizabeth, it was adjudged, in the case ot Golfeston ana 
Gardner , that the killing a sequestiator from the Court of 
Chancery, m the discharge of his business, was no murder , 
which judgment could only be awarded on the ground that 
the sequestrator’s commission, and consequently the power 
of his employers, were illegal ^ However, the authority 
of the courts of equity has m process of time Ik mo mo 
settled, one of the constituent branches of the legislature 
even receives at present appeals from the decrees passed iu 
those courts , and I have no doubt that several acts of the 
whole legislature might be produced, in which the oilke of 
the courts of equity is openly acknowledged 

The kmd of process that has m time been established in 
the Court of Chancery is as follows —Alter a petition is 
received by the court, the person sued is served with a writ 
of subpoena, to command his appearance If he does not 
appear, an attachment is issued against him , if a non-mrenlus 
is returned, that is, if he is not to bo loimd, a procla¬ 
mation goes forth against hnn , then a commission of rebellion 
is issued for apprehending him, and bringing him to i he 
Eleet Prison If the person sued stands iariher m contempt, 
a serjeant-at-arms is to bo sent out to take him , and, if hr 
cannot be taken, a sequestration of las land may be obtained 
till he appears {Such is the power winch the Court of 
Chancery, as a court of equity, hath gradually acquired to 
compel appearance before it In regard to the execution 
of the decrees it gives, it seems that court has not been 
quite so successful, at least, those law-writers whose works 
- 1 have had an opportunity of seeing, hold It ns a maxim, 
that the Court ot Chancery cannot bind the (‘state, but only 
the person, and as a consequence, a person who refuses 

# When Sir E Coke was Lord Chief Justice of iho ICing’s Bench, 
and Lord Ellesmere Lord Chancellor, during the reign of James L, a 
very serious quarrel also took place between the courts of law ami dime 
of equity, which is mentioned m the fourth chapter of the third book of 
Judge Blaekstone’s Commentaries a work m which more might renwm- 
ably have been said on the subject of tho courts of equity 
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to submit to its decree is only to be confined m the Pleet 
Prison * 

On tins occasion I shall observe, that the authority of 
the Lord Chancellor m England, m Ins capacity of a judge of 
equity, is much more narrowly limited than that which the 
praetors m Borne had been able to assume f The Eoman 
pnetors, we are to remark, united m themselves the double 
office of deciding cases according to the civil law (jus civile), 
and to the praetorian law, or law of equity, nor did there 
exist any other courts besides their own, that might serve as 
a check upon them hence it happens that their proceedings 
in the career of equity were very arbitrary. In the first 
place, they did not use to make it any very strict rule to 
adhere to the tenor of their own edicts, dm mg the whole 
year wdncli their office lasted, and they assumed a pow er 
of altering them as they thought proper To remedy so 
capital a defect m the distribution of justice, a law wus 
passed so late as the year of Eome 687 (not long before 
Tully’s time) wdnch was called Lex Cornelia, from the name 
of C Cornelius, a tribune of the people, who propounded 
it under the consulship of 0 Piso and Man Grlabno By 
this law it was enacted, that preetors should m future con¬ 
stantly decree according to their own edicts, without altering 
any thing m them during the whole year of their prsetorship 
Some modern civilians produce a certain senatus-consult 
to the same effect, which, they say, had been passed a hundred 
years before , while others are of opinion that the same 
is not genuine. how ever, supposing it to be really so, the 
passing of the law we mention show r s that it had not been so 
well attended to as it ought to have been. 

# The Court of Chancery was, veiy likely, the first instituted of the 
two com ts of equity ‘ as it was the highest court m the kingdom, it was „ 
host able to begin the establishment ot an office oi power, which natu¬ 
rally gave rise at first to so many objections The Court of Exchequer, 
we may suppose, only followed the example of the Court of Chancery : 
m order the better to secure the new power it assumed, it even found 
it necessary to bung out the whole strength it could muster, and both 
the Treasurer and the Chancelloi of the Exchequer sit (or are supposed 
to sit) m the Court of Exchequer, when it is foimed as a court of 
equity 

t This Equity Court of Exchequer was abolished by the 5th Victoria, 
c. 5.—JEW, 
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Though the above-mentioned arbitrary proceedings of 
praetors were thus repressed, they retained another prrvilege, 
equally hurtful, which was, that every new praetor, on his 
coming into office, had it m Ins power to retain only what 
part he pleased of the edicts ol his predecessors, and to 
reject the remainder: from which it followed that the 
praetorian laws or edicts, though provided for so great a 
number of important cases, were really m force for only one 
year, the time of the duration of a pnetor’s office Nor v as 
a regulation made to remedy tins capital defect m the 3io- 
man jurisprudence before the time of the emperor Hadrian , 
•which is another remarkable proof of the very great slowness 
with which useful public regulations take place m any nation 
Under tbe reign of the emperor we mention, the most useful 
edicts of former praetors w r ere by his order collected, or 
rather compiled, into one general edict, which was thence¬ 
forward to be observed by all civil judges m their decisions, 
and was accordingly called the perpetual edict (pet pet hum 
edictvm) This edict, though now lost, soon grew into great 
repute, all the jurisconsults of those days vied with each 
other m writing commmentanes upon it, and the 
emperor himself thought it so glonous an act of his 
reign, to have caused the same to be framed, that he 
considered himself on that account as being another Numa 1 

But the courts of equity in England, notwithstanding 
the extensive jurisdiction they have been able, m process of 
time, to assume, never superseded the other courts ol law'. 
These courts still continue to exist m the same manner as 
formerly, and have proved a lasting check on the innovations, 

# Several other more extensive law compilations were framed after 
the peipetual edict wo mention , then) having been a kind of emulation 
* among the .Roman empeiors, m legard to the improvement of the law 
At last, under the reign of Justmian, that celebrated compilation was 
published, called the code ol Justinian, winch, under different titles, 
comprises the Roman laws and the edicts of the priefcors, together with 
the rescripts of the emperors and an equal sanction was given to the 
whole This was an event of much the same nature as that which will 
take place m England, whenever a coalition shall be effected between 
the courts of common law and those of equity, and both shall thence¬ 
forward be bound alike to frame their judgments from the whole mass 
of decided cases and precedents then existing,—at least, such of it as may 
be consistently brought together into one compilation. 
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and in general the proceedings of tlie courts of equity And 
here we may remark the singular, and at the same time 
effectual, means of balancing each other’s influence, recipro¬ 
cally possessed by the courts of the two different species, 
By means of its exclusive privilege both of creating and 
issuing writs, the Court of Chancery has been able to hinder 
the courts of common law from arrogating to themselves the 
cognizance of those new cases which were not provided for 
by any law m being, and thus dangerously uniting m them¬ 
selves the power of judges of equity with that of judges of 
common law On the other hand, the courts of common law are 
alone invested with the power of punishing (or allowing 
damages for) those cases of violence by which the pro¬ 
ceedings of the courts of equity might be opposed , and 
thus they have been enabled to obstruct the enterprises of 
the latter, and prevent their effecting m themselves the like 
dangerous union of the two offices of judges of common 
law and of equity 

From the situation of the English courts of equity with 
respect to the courts of common law, those courts ha\e 
really been kept withm limits that may he said to he exactly 
defined, if the nature of their functions be considered In 
the first place, they can neither touch acts of parliament, 
nor the established practice of the other courts, much less 
reverse the judgments already passed m these latter, as the 
Homan praetors sometimes used to do m regard to the 
decisions of their predecessors m office, and sometimes also 
in regard to their own. The courts of equity are even re¬ 
strained from taking cognizance of any case for which the 
other courts can possibly afford remedies. Nay, so stre¬ 
nuously have the courts of common law defended the verge 
of their frontier, that they have prevented the courts of 
equity from using m their proceedings the mode of trial by * 
a ] ary, so that, when, in a case of which the Court of 
Chancery has already begun to take cognizance, tlie parties 
happen to join issue on any particular fact (the truth or 
falsehood of which a jury is to determine) the Court of 
Chancery is obliged to deliver up the cause to the Court of 
King’s Bench, there to be finally decided. In fine, the 
example of the regularity of the proceedings, practised m 
the courts of common law, has been communicated to the 
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courts of equity , and rolls or records are carefully kept of 
the pleadings, determinations, and acts of these courts, to 
serve as rules for future decisions # 

So far, therefore, from having it m his power “ to temper 
and moderate ” (that is, to alter) the written law or statutes, 
a judge of equity, we find, cannot alter the unwritten law— 
that is to say, the established practice of the other courts, 
and the judgments grounded thereupon, nor can he even 
meddle with those cases for which either the written or 
unwritten law has already made general provisions, and of 
which there is a possibility for the ordinary courts of law 
to take cognizance 

From all the above observations it follows, that, of the 
courts of equity, as established in England, the following 
definition may be given— which is, that they are a kind of 
inferior experimental legislature, contmualiy employed in 
finding out and providing law remedies for those now species 
of cases for which neither the courts of common law, nor 
the legislature, have yet found it convenient or practicable 
to establish any, in doing which, they are to forbear to 
interfere with such cases as they find already m general 
provided for A judge of equity is also to adhere, m his 
decisions, to the system of decrees formerly passed m 
his own court, regular records of which are kept for that 
purpose 

Erom this latter circumstance it again follows, that a 
judge of equity, by the very exercise he makes of his power, 
is continually abridging the arbitrary part of it; as 
every new case he determines, every precedent he es¬ 
tablishes, becomes a land-mark or boundary which both 
he and his successors m office are afterwards expected to 
regard f 

. Here it may he added as a conclusion, that appeals from 

* The Master of the Eolls is the keeper of these records, as the title 
of the office expresses. His employment m the Court of Chancery is of 
great importance, as ho can hear and determine causes in the absence 
of the Lord Chancellor 

t “ Hence,” says Mr. Millar, <c law is constantly gaining ground upon 
equity. Every new and extraordinary interposition is, by length of 
time, converted into an old rule A great part of what is now strict 
law was formerly considered as equity$ and the equitable decisions of 
this age will unavoidably bo ranked under the strict law of the next.” 

I 
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the decrees passed in the courts of equity are carried to 
the House of Peers, which circumstance alone might 
suggest that a judge of equity is subjected to certain positive 
rules, besides those “ of nature and conscience only an 
appeal being naturally grounded on a supposition that some 
rules of that kind were neglected.* 


* The Court of Chancery has been greatly reformed since the first 
publication of the last edition by Be Lolme of this work Its judges 
are at present the Lord Chancellor, three Yice Chancellois, and the Master 
of the Bolls During tei m time the four first sit at Wesfcmmster Hall, and 
m vacation at Lincoln’s Inn The Master of the Bolls sits at the Bolls 
Court, and m vacation at the Bolls m Chancery Lane Formerly the 
Lord Chancellor was the King’s chief secretary Selden says the office 
existed in the time of Edward the Elder (920), and although he does 
not appear to have been a judge, the Loid Chancellor was the adviser 
of the King, and prepared charters, grants, and mandates He was 
usually a pi elate, and as such Keeper of the King’s Conscience, or Lord 
Keeper John Williams, Archbishop of York (1621 to 1625), was the 
last prelate who held this office The Lord High Chancellor of Great 
Britain takes rank next to the Archbishop of Canterbury, and above all 
dukes not of the royal family He is appointed merely by delivering to 
him the gieat seal, and the resumption of which by the Sovereign de¬ 
termines his office He is a Privy Councillor, Prolocutor and Speaker 
of the House of Peers, chief judge in the Court of Chancery, and princi¬ 
pal adviser of the Sovereign m matters of law He is also head of the 
legal profession; and, m the King’s right, visitor of all colleges and 
hospitals of royal foundation, and patron of all crown livings valued 
undei £20 a year, according to the valuation m the reign ofHemy YIII. 
and Elizabeth He issues writs for summoning Parliaments, and all 
business connected with the use and custody of the great seal is also 
transacted by him He appoints and removes at pleasure justices of the 
peace After the dissolution of the Court of Wards, he became the 
ward of infants and property He has jurisdiction over lunatics and 
idiots hy delegation from the crown With respect to writs of habeas 
coijms, he has concurrent jurisdiction with the judges of the superior 
courts. By various statutes he is empowered to exercise special juris% 
diction as appellate and original judge in regard to friendly societies, 
infants, lunatics and idiots, trustees of charitable institutions, appeals m 
Bankruptcy and fiom Courts of Beview By the 5th Elizabeth, c 18, 
the authority of Lord Keeper and of Lord Chancellor were equal. The 
last Lord Keeper waa Lora Henley (1757) ; since that period the great 
seal has always been in the custody of the Lord Chancellor, although it 
has sometimes been put into commission, and entrusted to a Clnef Com¬ 
missioner during the temporary vacancy of the office His office changes 
With the Cabmet of winch he is a member The salary of the Lord 
Chancellor is £10,000 per annum, paid out of the suitors’ fee fund, 
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The above discussion on the English law has proved much 
longer than I intended at first, so much as to have swelled, 

exclusive of his salary as Speaker of the House of Lords , and by 3 and 
4 William IV he resigns office on an annuity of £5000 a year —Ed 

There is no Court of Chancery m Scotland , but the civil lavt being 
the basis of Scottish jurisprudence, the Court of Session beais a striking 
resemblance to the Court of Chancery at Westminster By the twenty- 
fourth aiticle of the Treaty of Union, it was provided that there should 
be but one great seal for the United Kingdom, but that a seal should 
be used for Scotland for private lights and grants, similai to that used 
when Scotland was an independent kingdom The last Lord Chancellor 
was the Earl of Seafield, whose office expired at the union See Ee Foe’s 
Mist of the Union —Ed 

Ireland has a Loid High Chancellor, whose juiisdiction is nearly the 
same as that of the Lord High Chancellor of Great Britain The 
Master of the Rolls ranks next to the Loi d Chancellor, and holds his 
appointment by letters patent dui mg good behaviour Except m cases of 
lunacy and bankruptcy he hears and determines similar matteis to those 
heard and determined originally by the Lord Chancellor But orders 
and decrees pronounced by the Master of the Rolls are only valid and 
good when signed by the Lord Chancellor The office is of ancient 
date The salary by 1st Viet c 46, is fixed at £7000 a year In 
Ireland the salary of Master of the Rolls is £3909* The next m rank 
of the Equity Judges at Westminster and Lincoln’s Inn, is the Vice- 
Chancellor, an office created as late as the 53 Geo. III., c 24 He also 
holds office by letters patent dm mg good behaviour His 1 auk and pre¬ 
cedence as Judge is next after that of the Lord Chief Baron of the 
Exchequer (5 Vic c 57) He may hear and determine matters in the 
Court of Chancery either as a Court of Equity or a Court of Lav . and 
his orders and decrees are valid when signed by the Lord Chancellor. 
His salary is £5000, with a retiring annuity of £3500 By 5 Viet, 
c 5, two additional Vice-Chancellors have been appointed, vho hold 
office under patent, and during good behaviour, vith a salary of £5000 
a year each, and after servmg 15 years, or retiring from infirmity, they 
enjoy an annuity not" exceeding £3,500. An appeal from any of the 
principal Judges may be made to the Lord Chancellor, lue other 
prmcipal offices in Chancery are the Masters in Ordinary told the 
-Accountant-General, the former appointed by the Crown, during good 
behaviour, at a salary of £2500 a year each, their present number, 
eleven, is about to be reduced. The Accountant-General was appointed 
12 Geo I. c 32, for securing the money and effects of suitors in 
Chancery his salary is £1500, hut he realises a large sum from 
other emoluments The money standing m his name exceeds £41,000,000, 
and is nearly all invested m the public funds. He is required to lay 
before Parliament annually an account of the suitors’ fund and the 
suitors’ fee fund The first -consists of money and stock unclaimed, 
which now amounts to £30,000,000 . the latter of fees formerly paid to 
the different officeis of the Court, and out of which the salaiies of the 
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I find, into two additional chapters However, I confess 
I have been under the greater temptation to treat at some 
length the subject of the courts of equity, as I have found 
the error (which may be called a constitutional one) con¬ 
cerning the arbitrary office of those courts, to be counte¬ 
nanced by the apparent authority of lawyers, and of men of 
abilities, at the same time that I have not seen in any 
book an attempt made professedly to confute the same, or 
indeed to point out the nature and true office of the courts 
of equity 


CHAPTEE XII. 

OS' CEIMINAX JUSTICE 

"Wi are now to treat of an article, which, though it does 
not in England, and indeed should not m anv state, make 
part of the powers which are properly constitutional, that 
is, of the reciprocal rights by means of which the powers 
that concur to form the government constantly balance 
each other, yet essentially interests the security of indi¬ 
viduals, and, in the issue, the constitution itself, I 
mean to speak of criminal justice But, previous to 
an exposition of -the laws of England on this head, it 
is necessary to desire the reader’s attention to certain 
considerations. 

When a nation intrusts the power of the state to a certain 
number of persons, or to one, it is with a view to two points 
one, to repel more effectually foreign attacks ; the other, to 
maintain domestic tranquillity. 

Lord-Chancellor, the Vice-Chancellors, and others holding office in„ 
Chancei y are paid There is also an Accountant-G-oneial of the Irish 
Chancery See Supplemental?/ Tllusfo aliens, No 7 —Ed. 

The proceedings of the Court of Chancery are earned on by Bill and 
answer, and for a long period, especially dunng the Chancellorship of 
Lord Eldon, suitors as well as defendants m Equity were worn out or 
ruined by the length and expense of suits, which frequently lasted a 
life-time The reforms which have recently been carried into effect by 
Lord St Leonaid’s, who is said to havo left no suit undecided when he 
resigned, office, will accelerate, and, to a considerable extent, dimmish 
the expense of Chancei y suits —Ed. 
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To accomplish the former point, each individual surrenders 
a share of his property, and sometimes, to a certain degree, 
even of his liberty But though the power of those who 
are the heads of the state may thereby be rendered very- 
considerable, yet it cannot be said, that liberty is, after all, 
in any high degree endangered, because, should ever the 
executive pow r er turn against the natiou a strength which 
ought to be employed solely for its defence, this nation, if 
it were really free (by which 1 mean, unrestrained by 
political prejudices), would be at no loss for providing the 
means of its security 

In regard to the latter object, that is, the maintenance of 
domestic tranquillity, every individual must, exclusive of 
new renunciations of his natural liberty, moreover surrender 
(which is a matter of far more dangerous consequence) a 
part of his personal security. 

The legislative powder being, from the nature of human 
affairs, placed m the alternative, either of exposing indi¬ 
viduals to dangers winch it is at the same tune able extremely 
to dimmish, or of delivering up the state to the boundless 
calamities of violence and anarchy, finds itself compelled to 
reduce all its members withm reach of the arm of the public 
power, and, by withdrawing in such cases the benefit of the 
social strength, to leave them exposed, bare and defenceless, 
to the exertion of tho comparatively immense power of the 
executors of the laws. 

Nor is this all; for, instead of that powerful reaction 
which the public authority ought in the former case to ex¬ 
perience, here it must find none , and the law is obliged to 
proscribe even the attempt of resistance, it is therefore in 
regulating so dangerous a pow r er, and m guarding lest it 
should deviate from the real end of its institution, that logis- 
- lation ought to exert all its efforts 

But here it is of great importance to observe, that the 
more pow r ers a nation has reserved to itself, and the more it 
limits the authority of tho executors of the laws, the more 
industriously ought its precautions to be multiplied. 

In a state where, from a scries of events, the will of the 
prince has at length attained to hold the place of law, he 
spreads an universal oppression, arbitrary and unresisted, 
even complaint is dumb : and the individual, undistmguisha- 
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Me Tby him, finds a kind of safety m kis own insignificance 
"With, respect to the few who surround him, as they are at 
the same time the instruments of his greatness, they have 
nothing to dread but momentary caprices, a danger, against 
which, if there prevails a certain general mildness of manners, 
they are m a great measure secured 

But in a state where the ministers of the laws meet with 
obstacles at every step, even their strongest passions are con¬ 
tinually put m motion , and that portion of public authority 
deposited with them as the instrument of national tranquil¬ 
lity, easily becomes a most formidable weapon. 

’Let us'begin with the most favourable supposition, and 
imagine a prince whose intentions are m every case thoroughly 
upright, let us even suppose that he never lends an ear 
to the suggestions of those whose interest it is to deceive 
him: nevertheless, he will be subject to error, and this 
error, which, I will farther allow, solely proceeds from his 
attachment to the public welfare, yet may happen to prompt 
him to act as if his view’s were directly opposite. 

When opportunities shall offer (and many such will occur) 
of procuring a public advantage by overleaping restraints, 
confident m the uprightness of his intentions, and being 
naturally not very earnest to discover tbe distant evil con¬ 
sequences of actions, m which, from bis very virtue, be feels 
a kind of complacency, he will not perceive, that, m aiming at 
a momentary advantage, he strikes on the laws themselves on 
which the safety of the nation rests, and that those acts, so 
laudable when we only consider the motive of them, make a 
breach at which tyranny will one day enter 

Tet farther, he will not even understand the complaints 
that will he made against him To insist upon them will 
appear to him to the last degree injurious: > pride, when 
perhaps he is least aware of it, will enter the lists ; what he - 
began with calmness he will prosecute with warmth, and if 
the laws shall not have taken every possible precaution, he 
may think he is acting a very honest part, while he treats, as 
enemies of the state, men whose only crime will he that of 
being more sagacious than himself, or of being in a better 
situation for judging of the results of measures 

But it were to exalt human nature extravagantly, to think 
that this case of a prince, who never aims at augmenting his 
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power, may, in any shape, be expected frequently to occur. 
Experience evinces that the happiest dispositions are not 
proof against the allurements of power, which has no charms 
but as it leads on to new advances ; authority endures not 
the very idea of restraint; nor does it cease to struggle till 
it has beaten down every boundary 

Openly to level every barrier, and at once to assume the 
absolute master, as we said before, would be a fruitless 
attempt But it is here to be remembered, that those powers 
of the people which are reserved as a check upon the sovereign, 
can only be effectual so far as they are brought into action 
by private individuals. Sometimes a citizen, by the force and 
perseverance of his complaints, opens the eyes of the nation, 
at other times, some member of the legislature proposes a law 
for the removal of some public abuse these, therefore, will 
be the persons against whom the prince will direct all his 
efforts.* 

And he will the more assuredly do so, as, from the error 
so usual among men m power, he will think that the opposi¬ 
tion he meets with, however general, wholly depends on the 
activity of one or two leaders , and amidst the calculations he 
will make, both of the supposed smallness of the obstacle 
which offers to his view, and of the decisive consequence of 
the single blow he thinks necessary to strike, he -will be urged 
on by the despair of ambition on the point of being baffled, and 
by tbe most violent of all hatreds, that which is preceded by 
contempt. 

In that case which I am still considering, of a really free 
nation, the sovereign must be very careful that military vio¬ 
lence do not make the smallest part of his plan a breach of 
the social compact like this, added to the horror of the ex¬ 
pedient, would infallibly endanger his whole authority. But, 
on the other hand, if he be resolved to succeed, ho will, m 
defect of other resources, try the utmost extent of the legal 
powers which the constitution has intrusted him with; and 
if the laws have not m a manner provided for every possible 
case, he will avail himself of the imperfect precautions them- 

* By tbe word prince, I mean those who, under whatever appellation, 
and m whatever government it may be, are at the head of public 
affairs 
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selves that have been, taken, as a cover to bis tyrannical pro¬ 
ceedings , be will pursue steadily bis particular object, while 
bis professions breathe nothing but the general welfare, and 
destroy the assertors of the laws, under the very shelter of 
the forms contrived for their security # 

This is not all, independently of the immediate mischief 
he may do, if the legislature interpose not m time, the blows 
will reach the constitution itself, and, the consternation 
becoming general among the people, each individual will find 
himself enslaved, m a state which yet may exhibit all the 
common appearances of liberty 

Not only, therefore, the safety of the individual, but that 
of the nation itself, requires the utmost precautions m the 
establishment of that necessary but formidable prerogative of 
dispensing pumshments. The first to be taken, even without 
which it is impossible to avoid the dangers above suggested, 
is, that it never be left at the disposal, nor, if it be possible, 
exposed to the influence, of the man who is the depository of 
the public power 

The next indispensable precaution is, that this power shall 
not be vested in the legislative body ; and this precaution, so 
necessary alike under every mode of government, becomes 
doubly so, when only a small part of the nation has a share 
in the legislative power 

If the judicial authority were lodged m the legislative part 
of the people, not only the great inconvenience must ensue of 
its thus becoming independent, but also that worst of evils, 
the supposition of the sole circumstance that can well identify 
this part of the nation with the whole, which is, a common 
subjection to the rules which they themselves prescribe 
The legislative body, which could not, without rum to itself, 
establish, openly and by direct laws, distinctions m favour 
of its members, would introduce them by its judgments, * 
and the people, m electing representatives, would give them¬ 
selves masters. 5 

* If any person should charge me with calumniating human nature 
(for it is her alone I am accusing here), I would desuo him to oast his 
eyes on the history of I/ouisXI —of a Richelieu , and, above all, on that 
of England before the Revolution * he would see the arts and activity of 
government increase an proportion as it gradually lost its means of 
oppression. * 
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The judicial power ought therefore absolutely to reside^iu 
a subordinate and dependent body,—dependent, not m its 
particular acts, with regard to which it ought to be a sanc¬ 
tuary, but m its rules and m its forms, which the legislative 
authority must prescribe. How is this body to be composed ? 
In this respect farther precautions must be taken 

In a state where the prince is absolute master, numerous 
bodies of judges are most convenient, inasmuch as they re¬ 
strain, m a considerable degree, that respect of persons 
which is one inevitable attendant on that mode of govern¬ 
ment Besides, those bodies, whatever their outward privi¬ 
leges may be, being at bottom in a state of great w eakness, 
have no other means of acquiring the respect of the people 
than their integrity, and their constancy in observing certain 
rules and forms nay, these circumstances, united, m some 
degree over-awe the sovereign himself, and discourage the 
thoughts he might entertain of making them the tools of his 
caprice # 

But m a strictly limited monarchy, that is, where the 
prince is understood to be, and m fact is, subject to the laws, 
numerous bodies of judicature would be repugnant to the 
spirit of the constitution, which requires that all powers m 
the state should be as much confined as the end ol their in¬ 
stitution can allow, not to add, that, m the vicissitudes 


* Tho above observations are m a great measure meant to allude to 
the Trench pmlemem,^ and particularly that of Pane, which formed such 
a considerable body as to be once summoned as a fourth order to the 
general estates of the kingdom. Tho weight of that body, increased by 
the circumstance of tho members holding their places for life, was m 
general attended with the advantage of placing them above being over¬ 
awed by pnvato individuals m the administration cither of civil or 
criminal justice, it evou rendered thorn so difficult to be managed by 
tho court, that the ministers were at times obliged to appoint particular 
judges, or comma>sarn% to try such men as they resolved to rum 
These, however, were only local advantages, connected with the 
nature of tho Trench government, which was an uncontrolled monarchy, 
with considerable remains of aristocracy. But, in a free state, such a 
powerful body of men, invested with tho power of deciding on the life, 
honour, and property of tho citizens, would be productive of very 
dangerous political consequences, and the more so, if such judges had, 
as is the ease all over the world except here, the power of deciding upon 
the matter of law and matter of fact 
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incident to such a state, they might exert a very dangerous 
influence 

Besides, that awe which is naturally inspired by such 
bodies, and is so useful when it is necessary to strengthen 
the feebleness of the laws, would not only be superfluous in 
a state where the whole power of the nation is on their side, 
but would moreover have the mischievous tendency to intro¬ 
duce another sort of fear than that which men must be taught 
to entertain Those mighty tribunals, I am willing to 
suppose, would preserve, m all situations of affairs, that 
integrity which distinguishes them m states of a different 
constitution , they would never inquire after the influence, 
still less the political sentiments, of those whose fate they 
were called to decide, but these advantages not being 
founded m the necessity of things, and the power of such judges 
seeming to exempt them from being so very virtuous, men 
would be in danger of taking up the fatal opinion, that the 
simple exact observance of the laws is not the only task of 
prudence the citizen called upon to defend, in the sphere 
where fortune has placed him, his own rights, and those of 
the nation itself, would dread the consequence of even a 
lawful conduct, and, though encouraged by the law, might 
desert himself when ho came to behold its ministers. 

In the assembly of those who sit as his judges, the citizen 
might possibly descry no enemies but neither would be see 
any man whom a similarity of circumstances might engage 
to take a concern m his fate and their rank, especially when 
joined with their numbers, would appear to him to lift them 
above that which overawes injustice, where the law has been 
unable to secure any other check,—I mean the reproaches of 
the public 

And these his fears would be considerably heightened, if, 
by the admission of the jurisprudence received among certain 
nations, he beheld those tribunals, already so formidable, 
■wrap themselves up m mystery, and be made, as it were, in¬ 
accessible.^ 

* An allusion is made here to the secrecy with which the proceedings, 
m the administration of criminal justice, are to be carried on, according 
to the rules of the civil law, which m that respect are adopted over all 
Europe. As soon as the prisoner is committed, ho is debarred of the 
sight of every body, till he has gone through his several examinations. 



THE SECTTEITT or IKMYIDITA.LS. 


123 


He could not think, without dismay, of those vast prisons 
within which he is one day perhaps to be immured—of those 
proceedings, unknown to him, through which he is to pass— 
of that total seclusion from the society .of other men—or of 
those long and secret examinations, in which, abandoned 
wholly to himself, he will have nothing but a passive defence 
to oppose to the artfully varied questions of men, whose in¬ 
tentions he shall at least mistrust, and m which his spirits, 
broke down by solitude, shall receive no support, either from 
the counsels of bis friends, or the looks of those who may 
offer up vows for his deliverance. 

The security of the individual, and the consciousness of 
that security, being then equally essential to the enjoyment 
of liberty, and necessary for the preservation of it, these two 

One or two judges are appointed to examine him, with a clerk to take 
his answers m writing • and he stands alone before them m some 
private room in the prison. The witnesses are to be examined apart, 
and he is not admitted to see them till their evidence is closed they 
are then confronted together before all the judges, to the end that the 
witnesses may see if the prisoner is really the man they meant m giving 
their respective evidences, and that the prisoner may object to such of 
ihcra as he shall think proper. This done, the depositions of those 
witnesses who are adjudged upon trial to be exceptionable, are set 
aside. the depositions* ol the others are to bo laid belore the judges, as 
well as the answers of the prisoner, who has been previously called 
upon to confirm or deny them m their presence, and a copy of the 
whole is delivered to him, that ho may, with the assistance of a counsel, 
which is now granted him, prepare for his justification The judges 
are, as has been said before, to decide both upon the matter of law and 
the matter of tact, as well as upon all incidents that may arise during 
the course of the proceedings, such as admitting witnesses to be heard 
in behalf of the prisoner, &c 

This mode of criminal judicature may be useful as to the bare disco¬ 
very of truth,—a point which I do not propose to discuss here, but, at 
the same time, a prisoner is so completely delivered up into the hands 
of the judges, who even can detain him almost at pleasure by multiply¬ 
ing or jdelaymg his examinations, that, whenever it is adopted, men are 
almost as much afraid of being accused, as of being guilty, and especially 
grow very cautious how they interfere m public matters. "We shall see 
presently how the trial by jury, peculiar to the English nation, is 
admirably adapted i o the nat uro of a free state 

[All that l)e Lolme states m this note, and much more that is 
tyrannical, unjust, and cruel, is now practised in several European 
states, especially m Austria, the two Sicilies, and all the Italian States 
except Piedmont and Sardinia — 
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points must never be left out of sight in the establishment 
of a judicial power, and I conceive that they necessarily lead 
to the following maxims. 

In the first place I shall remind the reader of what has 
been laid down above, that the judicial authority ought never 
to reside m an independent body , still less m him who is 
already the trustee of the executive power 

Secondly, the party accused ought to be provided with all 
possible means of defence Above all tilings the whole pro¬ 
ceedings ought to be public The courts, and their different 
forms, must be such as to inspire respect, hut never terror 
and tbe cases ought to be so accurately ascertained, the 
limits so clearly marked, that neither the executive power, 
nor the j udges, may ever hope to transgress them with im¬ 
punity 

In fine, since we must absolutely pay a price for the ad¬ 
vantage of living m society, not only by relinquishing some 
share of our natural liberty (a surrender which, m a wisely- 
framed government, a wise man w ill make w ithout reluctance ), 
but oven also by resigning part of our personal security,—m 
a word, smeo all judicial power is an evil, though a necessary 
one, no care should be omitted to reduce as far as possible 
the dangers of it. 

As there is, however, a period at which the prudence of 
man must stop, at which the safety of the individual must be 

f ven up, and the law is to resign him to tbe judgment of a 
w persons, that is (to speak plainly), to a decision m some 
sense arbitrary, it is necessary that the law should narrow 
as far as possible this sphere of peril, and so order matters, 
that when the subject shall happen to be summoned to the 
decision of his fate by the fallible conscience of a few of bis 
fellow'-creaiures, be may always find m them advocates, and 
never adversaries # 

* The remarks and deductions made m this chapter are among the 
most philosophical, logical, and just, in Be Lolme’s work —Md 
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CHAPTER XIII. 

THE SUBJECT CONTINUED 

After having offered to the reader, in the preceding chap¬ 
ter, such general considerations as I thought necessary, m 
order to convey a more just idea of the spirit of the criminal 
judicature m England, and of the advantages peculiar to it, 
I now proceed to exhibit the particulars 

When a person is charged with a crime, the magistrate, 
who is called, m England, a justice of the peace, issues a 
warrant to apprehend him, but this warrant can be no more 
than an order for bringing the party before him. he must 
then hear him, and take down m writing his answers, 
together with different informations If it appears, on this 
examination, either that the crime laid to the charge of the 
person who is brought before tbe justice was not committed, 
or that there is no just ground to suspect him of it, he must 
be set absolutely at liberty, it the contrary results from the 
examination, the party accused must give bail for his appear¬ 
ance to answer to the charge, unless in capital cases, for 
then he must, for safer custody, bo really committed to 
prison, m order to take his trial at the next sessions # 

* Sessions ate either county or borough sessions The first are held 
by justices of the peace under a commission issued by the Crown, 
authorising them to inquire mto the C{ truth of the matter m all man¬ 
ner of felonies, enchantments, sorceries, arts, magic, trespasses, fore¬ 
stalling, regrating, engrossing, and extortions whatsoever, and of all and 
singular other crimes and offences of wlueli the justices of the peace 
may inquire.” When the justices assomble to act judicially foi the whole 
district, they constitute a court of geneial sessions of the peace, and 
assemble four times in the year They are styled Courts of the Quarter 
Sessions of the Peace, and are directed to be held the first week 
after the 11th October, the first week after the 28th December, 
the first week after the 31st March, and the first week after the 
24th June Justices are empowered to require the sheriff, by 
precept, to return a grand jury before them and their fellow jus¬ 
tices, by a certain day, not less than fifteen days date after the date 
of the precept, at a certain place within the district to which the com¬ 
mission extends They can summon coroners, keepers of gaols and of 
houses of correction, and the bailies of liberties. The Gustos Motolomm 
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But this precaution, of requiring the examination of an 
accused person previous to his imprisonment, is not the 
only care which the law has taken in his behalf, it has 
farther ordained, that the accusation against him should be 
again discussed, before he can be exposed to the danger of a 
trial. At every session the sheriff appoints what is called 
the grand jury. This assembly must be composed of more 
than tv elve men, and less than twenty-four; and is always 
formed out of the most considerable persons m the county. 
Its function is to examine the evidence that has been given 
in support of every charge : if twelve of those persons do 
not concur in the opinion that an accusation is well grounded, 
the party is immediately discharged, if, on the contrary, 


of the county attends with the rolls of the session, the sheriff by him¬ 
self or Ins deputy, the several coroners of the county or district, the 
constables of hundreds or high constables, bailies of hundreds and of 
liberties, and keepers of gaols and of houses of correction, who are sum¬ 
moned to bring up the persons of prisoners, and of individuals who 
have entered into recognizances to answer charges, or to become 
evidence on charges for criminal offences against others The 6 & 6 
Yict c 38, enacts that no justices of the peace, nor recorder, in any 
borough, shall try or determine any charges of treason, murder, or 
capital felony, or any felony, wheie there has been no previous convic¬ 
tion , nor other offences mentioned m the eighteen heads contained m 
the first section of the act That any judge of the supremo courts of 
Westminster, acting under oyer and terminer , and gaol delivery, may 
issue writs of ceitwran and habeas coijm, removing criminal charges 
from the district of the quaiter sessions to their presence, and requiring 
the presence of the body of the prisoner The quarter sessions have 
jurisdiction over the annual fund raised by county rates, and, as m 
other courts, the justices may fine and imprison for contempt When 
the justices are assembled in session, they elect their chairman, and 
after the grand jury are sworn, a royal proclamation agamst vice and 
immoiahty is then read by tho clerk of the peace The chairman 
delivers liis charge to tho grand jury, on which they retn*e to their 
room, receive the hills of mdictment which are brought before them, 
and such bills, on being endorsed bv the grand jury, are brought into 
court and delivered to the clerk of the peace, on winch the prisoners 
are arraigned, and the trials proceed m the same form as at tho assizes 
The justices also hold petty and special sessions By the Municipal 
Corporations Act, 5 & 6 Will IY c. 76, the recorder* of any city or 
borough is the solo judge of the borough sessions He holds the 
borough court of quartei sessions eveiy quarter of the year, and at such 
other times as ho may think necessary, as the Crown may recom¬ 
mend.—is#. 
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twelve of the grand jury find the proofs) sufficient, the pri¬ 
soner is said to bo indicted, and is detained m order to go 
through the remaining process. , 

On the day appointed for his trial, the prisoner is brought 
to the bar oi the court, where the judge, after causing the 
bill of indictment to be read m his presence, must ask him 
how he would be tried; to which the prisoner answers, by 
God and my country ; by which he is understood to claim to 
be tried by a jury, and to have all the judicial means of 
defence to which the law entitles him. lhe sheriff then 
appoints what is called the petit jury: this must be com- 
Dosed of twelve men chosen out of the county where the 
crime was committed, and possessed of a landed, income of 
ten pounds a year. their declaration finally decides on the 

truth or falsehood of the accusation 

As the fate of the prisoner thus entirely depends on the 
men who compose this jury, justice requires that he should 
have a share m the choice of them, and this he has through 
the extensive right which the law has granted him, ol chal¬ 
lenging, or objecting to, such of them as he may think 

eX These challenges are of two kinds. _ One, which is called 
the challenge to the array , has for its object to have the 
whole panel set aside. it is proposed by the prisoner when 
he thinks that the sheriff who formed the panel is not in¬ 
different m the cause; for instance, if he thinks he has an 
interest in the prosecution, that he is related to the prose¬ 
cutor, or m general to the party who pretends to be injured 
The other challenges are called to the polls ( m capita) . 
they are exceptions proposed against the jurors, severahy, 
and are reduced to four heads by Sir Mward Coke, lhat 
which, he calls propter honoris respectum, may be proposed, 
against a lord empanelled on a jury ; or he might challenge 
himself That propter defectum takes place when a juror is 
legally incapable of serving that office, as, if he is an awn ; 
if he * 7 has not an estate sufficient to qualify him, &c That 
propter dihctum has for its* object to set aside any juror 
convicted of such crime or misdemeanor as renders bam 
infamous, as felony, perjury, &c. That propter affecturn is 
proposed against a juror who has an interest in the convic¬ 
tion of the piisoner, one, for instance, who has an action 
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depending between him and the prisoner, one who is of kin 
to the prosecutor, or his counsel, attorney, or of the same 
society or corporation with him, &c # 

In fine, m order to relieve even the imagination of the 
prisoner, the law allows him, independently of the several 
challenges above mentioned, to challenge peremptorily, that 
is to say, without showing any cause, twenty jurors suc¬ 
cessively f 

'When at length the jury is formed, and they have taken 
their oath, the indictment is opened, and the prosecutor pro¬ 
duces the proofs of his accusation But, unlike to the rules 
of the civil law, the witnesses deliver their evidence in the 
presence of the prisoner the latter may put questions to 
them, he may also produce witnesses m his behalf, and 
have them examined upon oath Lastly he is allowed to 
have a counsel to assist him, not only m the discussion of 
any point of law which may be complicated with the fact, 
but also in the investigation of the fact itself, and who points 
out to him the questions he ought to ask, or even asks theta 
for him X 

Such are the precautions which the law has detised for 
cases of common prosecutions ; but in those for high trea¬ 
son, and for misprision of treason, that is to say, for a con¬ 
spiracy against the life of the king, or against the state, and 
for a concealment of it,§—accusations which suppose a hoat 
of party and powerful accusers,—the law has provided for 
the accused party farther safeguards 

First, no person can he questioned for any treason, except 
a direct attempt on the life of the king, after three years 
elapsed since the offence 2 The accused party may, inde¬ 
pendently of his other legal grounds of challenging peremp - 

* When a prisoner is an alien, one half of the jurors must also be 
aliens a jiuy thus formed is called a jury de medteiate hnguce 

f When tliese several challenges reduce too much the number of the 
jurors on the panel, which is forty-eight, new ones are named on a 
writ of the judge, who are named the tales, from those words of the 
writ, decern or ocio tales 

$ This last article, however, is not established by law, except in eases 
of treason, it is done only through custom and the indulgence of the 
judges 

| The penalty of a misprision of treason is the forfeiture of all goods, 
and imprisonment for life. 
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torily, challenge thirty-five jurors 3 He may have two 
counsel to assist him through the whole course of the pro¬ 
ceedings. 4 That his witnesses may not be kept away, the 
judges must grant him the same compulsive process to 
bring them m, which they issue to compel the evidences 
against him 5. A copy of his indictment must be delivered 
to him ten days at least before the trial, m presence of two 
witnesses, and at the expense of five shillings; which copy 
must contain all the facts laid to his charge, the names, pro¬ 
fessions, and abodes of the jurors who are to be on the 
panel, and of all the witnesses who are intended to be pro¬ 
duced against him. # 

When, either m cases of high treason, or of inferior crimes, 
the prosecutor and the prisoner have closed their evidence, 
and the witnesses have answered to the respective questions 
both of the bench and of jurors, ono of the judges makes a 
speech, in which he sums up the facts which have been 
advanced on both sides. He points out to the jury what 
more precisely constitutes the lunge of the question before 
them; and he gives them 3ns opinion both with regard to 
the evidences that have been given, and to the point of law 
which is to guide them m their decision. This done, the 
jury withdraw into an adjoining room, where they must 
remain without eating and drinking, and without lire, till 
they have agreed unanimously among themselves, unless the 
court give a permission to the contrary. Their declaration 
or verdict (yeredictum) must (unless they choose to give a 
special verdict) pronounce expressly, either that the prisoner 
is guilty, or that he is not guilty, of the act laid to Ins 
charge. Lastly, the fundamental maxim of this mode of 
proceeding is, that the jury must bo unanimous. 

And as the main object of the institution of the trial by 
jury is to guard accused persons against all decisions what¬ 
soever from men invested* with any permanent official autho¬ 
rity,+ it is not only a settled principle that the opinion 
which the judge delivers has no weight but such as the jury 

* Stat 7 Will III c, 3, and 7 Anno, c 21, The latter was to bo in 
force only after the death of the late Pretender. 

t “ Laws,” as Jnmus says extremely well, “ are intended, not to trust 
to what men will do, but to guard against what they may do.” 

K 
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choose to give it, but their verdict must besides comprehend 
the whole matter in trial, and decide as well upon the fact 
as upon the point of law that may arise out of it m other 
words, they must pronounce both on the commission of a 
certain fact, and on the reason which makes such fact to be 
contrary to law * 

This is even so essential a point, that a bill of indictment 
must expressly be grounded upon those two objects Thus 
an indictment for treason must charge, that the alleged facts 
were committed with a treasonable intent ( proditorie ) An 
indictment for murder must express that the fact has been 
committed with malice prepense, or aforethought An in¬ 
dictment for robbery must charge, that the things were 
taken with an intention to rob (ammo furandi), &c f 

Juries are even so uncontrollable m their verdict,—so 
apprehensive has the constitution been lest precautions to 
restrain them m the exercise of their functions, however 
specious m the beginning, might in the issue be converted 
to the very destruction of the ends of that institution,—that 
it is a repeated principle that a juror, in delivering his 
opinion, is to have no other rule than his opinion itself,— 
that is to say, no other rule than the belief which results to 
his mind from the facts alleged on both sides, from their 
probability, from the credibility of the witnesses, and even 

* Unless they choose to give a special verdict £t When the jury,” 
says Coke, “ doubt of the law, and intend to do that which is just, 
they find the special matter and the entry is, M super told matend 
petunt discretion em justimorum ” Inst iv These words of Coke, we 
may observe, confirm beyond a doubt the power of the jury to deter¬ 
mine on the whole matter m trial, a power which m all constitutional 
views is necessary , and the more so, since a prisoner cannot m England 
challenge the judge, as he can under the civil law, and for the same 
causes as he can a witness. 

f The principle that a jury is to decide both on the fact and the 
ct vmmahtg of it, is so well understood, that, if a verdict were so framed 
as only to have for its object the bare existence of the fact laid to the 
charge of the prisoner, no punishment could he awarded by the judge m 
consequence of it Thus, m the prosecution of Woodfall, for printing 
Jnmus’ Letter to the King (a supposed libel), the jury brought in the 
following verdict — Guilty ofpi mtmg and publishing only , the consequence 
of which was the discharge of the pnsonei 

[See Bupplemenianj Illusti ations, No 8 ]— Ed. 
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from all such circumstances as lie may have a private know¬ 
ledge of. Lord Chief Justice Hale expresses himself on 
this subject in the following terms — 

“ In this recess of the jury, they are to consider the evi¬ 
dence, to weigh the credibility of the witnesses, and the 
force and efficacy of their testimonies; wherein (as I have 
before said) they are not precisely bound by the rules of the 
civil law, viz. to have two witnesses to prove every fact, 
unless it be in cases of treason, nor to reject one witness 
because he is single, or always to believe two witnesses, if 
the probability of the fact does upon other circumstances 
reasonably encounter them; for the trial is not here simply 
by witnesses, but by jury ; nay, it may so fall out, that a 
jury upon their own knowledge may know a thing to be 
false that a witness swore to be true, or may know a witness 
to be incompetent or incredible, though nothing be objected 
against him—and may give their verdict accordingly.”* 

If the verdict pronounces not guilty, the prisoner is set at 
liberty, and cannot, on any pretence, be tried again for the 
same offence. If the verdict declares him guilty, then, and 
not till then, the judge enters upon his function as a judge, 
and pronounces the punishment which the law appomts.f 
But, even m this case, he is not to judge according to his 
own discretion only, he must strictly adhere to the Jotter of 
the law, no constructive extension can bo admitted, and 
however criminal a fact might in itself be, it •would pass un¬ 
punished if it were found not to be positively comprehended 
in some one of the cases provided for by the law. The evil 

* History of the Common Law of England, chap 12, sect 11. The 
same principles and forms are observed m civil matters; only peremp¬ 
tory challenges are not allowed 

T When the party accused is one of the lords temporal, ho likewise, 
enjoys the universal privilege of being judged by his peers though the 
trial then differs m several respects In the first place, as to the num¬ 
ber of jurors, all the peers are to perform the function of such, and 
they must be summoned at least twenty days beforehand. 2. When 
the trial takes place dui mg the session, it is said to be m the Ugh court 
of patUament, and the peers officiate at once as jurors and judges. 
When the parliament is not sitting, the trial is said to ho m the court of 
the high steward of England, an office which is not usually in being, 
but is revived on those occasions; and the high steward performs the 
office of judge, 3 In either of these cases, unanimity is not required, ami 
the majority, winch must consist of twelve persons at least, is to decide. 
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that may arise from the impunity of a crime,—that is, art 
evil which a new law may mstantly stop,—has not by the 
English laws been considered as of magnitude sufficient to 
be put in comparison with the danger of breaking through a 
barrier on which so materially depends the safety of the 
individual # 

To all these precautions taken by the law for the safety 
of the subject, one circumstance must be added, which 
indeed would alone justify the partiality of the English 
lawyers to their laws m preference to the civil law ,—I mean 
the absolute rejection they have made of torture t Without 
repeating here what has been said on the subject by the 
admirable author of the treatise on Crimes and Punishments ,J 
I shall only observe, that the torture, m itself so horrible an 
expedient, would, more especially m a free state, be attended 
with the most fatal consequences. It was absolutely neces-. 
sary to preclude, by rejecting it, all attempts to make the 
pursuit of guilt an instrument of vengeance against the 
innocent. Even the convicted criminal must be spared, and 
a practice at all rates exploded, which might so easily be 
made an instrument of endless vexation and persecution § 

* I shall here give an. instance of the scruple with which the English 
judges proceed upon occasions of this kind Sir Henry Ferrars having 
been arrested by virtue of a warrant, m which he was termed a knight, 
though he was a baronet, Nightingale, his servant, took his part, and 
killed the officer, but it was decided, that, as the warrant e£ was an ill 
warrant, the killing of an officer in executing that warrant could not he 
murder, because no good warrant wherefore he was found not guilty 
of the murder and manslaughter ”—See Coke’s Eep Part III p 371 
f Coke says (Inst III p. 35), that when John Holland, duke of 
Exeter, and William de la Pole, duke of Suffolk, renewed under Henry 
VI the attempts made to introduce the civil law, they exhibited the 
torture as a beginning thereof \ The instrument was called the duke of 
Exeter’s daughter, 

$ Beecarn, 

§ Judge Poster relates, from Whitelocke, that the Bishop of London 
having said to Felton, who had assassinated the Duke of Buckingham, 
If you will not confess, you must go to the rack,” the man rephed, u If 
it must be so, I know not whom I may accuse m the extremity of the 
torture, Bishop Laud, perhaps, or any lord at this hoard ” 

" Sound sense (adds Poster) m the mouth of an enthusiast and a 
ruffian,” 

Laud haying proposed the rack, the master was shortly debated af, 
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Bor tlie farther prevention of abuses, it is an invariable 
usage that the trial be public The prisoner neither makes 
his appearance, nor pleads, but m places where every body 
may have free entrance; and the witnesses when they give 
their evidence, the judge when he delivers his opinion, the 
jury when they give their verdict, are all under the public 
eye Lastly, the judge cannot change either the place or 
the kind of punishment ordered by the law; and a sheriff, 
who should take away the life of a man in a manner different 
from that which the law prescribes, would be prosecuted as 
guilty of murder J,# 

In a word, the constitution of England, being a free con¬ 
stitution, demanded from that circumstance alone (as I 
should already have but too often repeated if so funda¬ 
mental a truth could be too often urged) extraordinary pre¬ 
cautions to guard against the dangers which unavoidably at¬ 
tend the power of inflicting punishments: and it is par¬ 
ticularly when considered in this light that the trial by jury 
proves an admirable institution 

By means of it, the judicial authority is not only placed 
out of the hands of the man who is invested with the execu¬ 
tive authority—it is even out of the hands of the judge him¬ 
self ISTot only the person who is trusted with the public 
power cannot exert it, till he has, as it were, received the 
permission to that purpose of those vdio are set apart to 
administer the laws ; but these latter are also restrained in 
a manner exactly alike, and cannot make the law speak, but 
when, m their turn, they have likewise received permission. 

And those persons to whom the law has thus exclusively 
delegated the prerogative of deciding that a punishment is 
to be inflicted,—those men, without whose declaration the 
executive and the judicial powers are both thus bound down 
to inaction, do not form among themselves a permanent 
body, who may have had time to study how their power can 
serve to promote their private views or interests; they are 

the board, and it ended m a reference to the judges, who unanimously 
resolved that the rack could not be legally used. 

[Torture was, however, used in the Tower at that period —MI'] 

* And if any other person but the sheriff, even the judge himself, 
were to cause death to be inflicted upon a man, though convicted, it 
would be deemed homicide.—-See Blackstono, book iv. chap. 14. 
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men selected at once from among the people, who perhaps 
never were before called to the exercise of such a function, 
nor foresee that they ever shall be called to it again 

As the extensive right of challenging effectually baffles, 
on one hand, the secret practices of such as, m the face of 
30 many discouragements, might still endeavour to make the 
judicial power subservient to their own views, and on the 
other excludes all personal resentments, the sole affection 
which remains to influence the integrity of those who alone 
are entitled to put the public power into action, during the 
short period of their authority, is, that their own fate as 
subjects is essentially connected with that of the man whose 
doom they are going to decide. 

In fine, such is the happy nature of this institution, that 
the judicial power, a power so formidable m itself, which is 
to dispose, without finding any resistance, of the property, 
honour, and life of individuals, and which, whatever precau¬ 
tions may be taken to restrain it, must m a great degree 
remain arbitrary, may be said, in England, to exist,—to ac¬ 
complish every intended purpose,—and to be m the hands 
of nobody # 

In all these observations on the advantages of the Eng¬ 
lish criminal law, I have only considered it as connected 
with the constitution, which is a free one, and it is m this 
view alone that I have compared it with the jurisprudence 
received m other states. Yet, abstractedly from the -weighty 
constitutional considerations which I have suggested, I 
think there are still other interesting grounds of pre-emi¬ 
nence on the side of the laws of England. 

In the first place, they do not permit that a man should 
be made to run the risk of a trial, but upon the declaration 
of twelve persons at least (the grand jury) Whether he 
be m prison, or on his trial, they never for an instant refuse 
free access to those who have either advice or comfort to 
give him; they even allow him to summon all who may have 

# The consequence of this institution is, that no man m England 
ever meets the man of whom he may say, “ That man has a power to 
decide on my death or life 55 If we could for a moment forget the ad¬ 
vantages of that institution, we ought at least to admire the ingenuity 
of it. 
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any tiling to say in Ins favour And lastly, what is of very 
great importance, the witnesses against him must deliver 
their testimony in his presence, he may cross-examine them, 
and, by one unexpected question, confound a whole sy stem 
of calumny indulgences these, all domed by the laws of 
other countries 

Hence, though an accused person may be exposed to have 
his fate decided by persons (the petty jury) who possess 
not, perhaps, all that sagacity which m some delicate cases 
it is particularly advantageous to meet with m a judge, yet 
this inconvenience is amply compensated by the extensive 
means of defence with which the law, as we have seen, has 
provided him If a juryman does not possess that expert¬ 
ness which is the result of long practice, yet neither does he 
bring to judgment that hardness of heart which is, more or 
less, also the consequence of it. and bearing about him the 
principles (let me say, the unimpaired instinct) of humanity, 
he trembles while he exercises the awful office to which he 
finds himself called, and in doubtful cases always decides 
for mercy 

It is to be farther observed, that, in the usual course of 
things, juries pay great regard to the opinions delivered by 
tbe judges ; that, m those cases where they are clear as to 
the fact, yet find themselves perplexed w ith regard to the 
degree of guilt connected with it, they leave it, as has been 
said before, to be ascertained by the discretion of the judge, 
by returning wbat is called a special verdict , that, whonev er 
circumstances seem to alleviate the guilt of a person, against 
whom nevertheless the proof has been positive, they tdfnper 
their verdict by recommending him to the mercy of the lung 
(which seldom fails to produce at least a mitigation of the 
punishment) that, though a man once acquitted can never, 
under any pretence whatsoever, bo again brought into peril 
for the same offence, yet a new trial would be granted if he 
had been found guilty upon evidence strongly suspected of 
being false.* Lastly, what distinguishes the laws of Eng- 


* The mod© of criminal procedure hero described is more applicable 
to the Assizes than to the Quarter Sessions. Since the reign ot Edward 
I, the whole of England has been divided into six circuits, each of 
which is visited twice a year by two of the judges, who hold Courts of 
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land from those of other countries m a very honourable 
manner, is, that as the torture is unknown to them, so 
neither do they know any more grievous punishment than 
the simple deprivation of life 

All these circumstances have combined to introduce such 
a mildness into the exercise of criminal justice, that the 
trial by jury is that point of their liberty to which the 
people of England are most thoroughly and universally 
wedded, and the only complaint I have ever heard uttered 
against it, has been by men who, more sensible of the ne¬ 
cessity of public order than alive to the feelings of humanity, 
think that too many offenders escape with impunity * 

Assize m each county. The County Palatine of Chester, and the Welch 
Counties, were first included m those circuits by the 1st Wm IV c 70, 
when the number of the judges of the supenoi cornts was increased. 
Ireland is also divided into six circuits. In Scotland, Assizes are held 
twice a year at Aberdeen, Inverness, Perth, Ayr, Dumfries, Jedburgh, 
Stirling, and three times a year at Glasgow In England, Assizes are 
held m 66 towns * in Ireland, m 34 By the 4th Wm IV c 36, the 
Central Criminal Court was established for London, Middlesex, and part 
of Essex, Kent, and Surrey, the Sessions of wlneh are held at the Old 
Bailey once a month The Lord Chancellor, the Lord Mayor, the 
Judges of the Superior Courts, Recorder, Aldermen, and Common Ser¬ 
jeant, and such other as Her Majesty may appoint, are the judges of this 
Court, the jurisdiction of whiehextends to all treasons, murders, felo¬ 
nies, and misdemeanours withm ten miles of St Paul’s, London, together 
with all offences committed on the high seas withm the jurisdiction of 
the Admiralty of England Besides those Ciimmal and Civil Courts of 
Assize, the Commissioners of Insolvent Debtors make circuits thrice a 
year over England and Wales The authority of the judges upon cir¬ 
cuit is derived, m civil jurisdiction, from the Statutes of Assize and 
Nisi Prius, and also from the commissions issued for each circuit under 
the great seal Commissions of Oyei and Terminer (to hear and deter¬ 
mine) give the judge power to try treason, felony, and other criminal 
offences against the law of England, committed withm the counties 
composing their circuits The judges of the Courts of Westminster are 
commissioned by the Crown, after they have arranged among themselves 
the circuits on which they are to go,— J2d. 

* See Supplementaly Illustration No, 9. 



Imprisonment. 


137 


CHAPTEE XIV. 

the subject concluded haws relative to imprisonment. 

But what completes that sense of independence which the 
laws of England procure to every individual (a sense which 
is the noblest advantage attending liberty), is the greatness 
of their precautions upon the delicate point of imprison¬ 
ment. 

In the first place, by allowing, m most cases, enlargement 
upon bail, and by prescribing, on that article, express rules 
for the judges to follow, they have removed all pretexts, 
which circumstances might afford, for depriving a man of his 
liberty. 

But it is against the executive power that the legislature 
has, above all, directed its efforts, nor has it been but by 
slow degrees that it has been successful m wresting from it 
a branch of power which enabled it to deprive the people of 
their leaders, as well as to intimidate those ■who might he 
tempted to assume the function, and which, having thus all 
the efficacy of more odious "means without the dangers of 
them, was perhaps the most formidable weapon with w hick 
it might attack public liberty 

The methods originally pointed out by the laws of Eng¬ 
land for the enlargement of a person unjustly imprisoned, 
were the writs of mainprise, de odio et aim, and de homne 
replegiando. Those writs, which could not be denied, were 
an order to the sheriff of the comity in which a person was 
confined, to inquire into the causes of his confinement; and, 
according to the circumstances of his case, either to dis¬ 
charge him completely, or upon hail 

But the most useful method, and which even, by being 
most general and certain, has tacitly abolished all the others, 
is the writ of Habeas Corpus; so called because it begins with 
the words Habeas corpus ad subjiciendum . This writ being 
a writ of high prerogative, must issue from the court of 
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King’s Bench # its effects extend equally to every county 5 
and the king by it requires, or is understood to require, the 
person who holds one of his subjects m custody, to carry 
him before the judge, with the date of the confinement, and 
the cause of it, in order to discharge him, or continue to 
detain him, according as the judge shall decree. 

But this writ, which might be a resource m cases of vio¬ 
lent imprisonment effected by individuals, or granted at their 
request, was but a feeble one, or rather was no resource at 
all, against the prerogative of the prince, especially under the 
sway of the Tudors, and in the beginning of that of the 
Stuarts. And even m the first years of Charles the First, 
the j'udges of the King’s Bench, who, m consequence of the 
spirit of the times, and of their holding their places durante 
hene plaeito , were constantly devoted to the court, declared, 
“ that they could not, upon a Habeas Corpus , either bail or 
deliver a prisoner, though committed without any cause 
assigned, m case he was committed by the special command 
of the king, or by the lords of the privy council ” 

Those principles, and the mode of procedure which resulted 
from them, drew the attention of parliament, and m the bill 
called the Petition of Bight, passed in the third year of 
the reign of Charles the First, it was enacted, that no 
person should be kept m custody, m consequence of such im¬ 
prisonments 

But the judges knew how to evade the intention of this 
act they, indeed, did not refuse to discharge a man impri¬ 
soned without a cause, but they used so much delay m the 
examination of the causes, that they obtained the full effect 
of an open denial of justice 

The legislature again interposed, and m the act passed in 
the sixteenth year of the reign of Charles the First, the same 
m which the Star Chamber was suppressed, it was enacted, 
that “ if any person be committed by the king himself m 

# Stuctly speaking, there is no Habeas Co? pm law m any country 
beyond the Bntish dominions, with the exception of the United States 
of America In Prance, Austria, most of the German States, Italy, 
especially Naples, Sicily, and Russia, men may he accused and arrested, 
and kept for any period m prison, without being brought to trial — Ed* 
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person, or by Ms privy council, or by any of tbe members 
thereof, be shall have granted unto him, without delay upon 
any pretence whatsoever, a writ of Habeas Corpus, and that 
the judge shall thereupon, within three court-days after the 
return is made, examine and determine the legality of such 
imprisonment ” 

This act seemed to preclude every possibility of future 
evasion yet it was evaded still, and, by the connivance of 
the judges, the person who detained the prisoner could, with¬ 
out danger, wait for a second, and a third writ, called an 
alias and a pluries, before he produced him 

All these different artifices gave at length birth to the 
famous act of Habeas Corpus (passed m the thirty-first year 
of the reign of Charles the Second), which is considered m 
England as a second Great Charter, and has extinguished 
all the resources of oppression # 

The principal articles of this act are — 

1 To fix the different terms allowed for bringing up a 
prisoner those terms are proportioned to the distance 3 
and none can m any case exceed twenty days. 

2. That the officer and keeper neglecting to make due 
returns, or not delivering to the prisoner, or his agent, 
within six hours after demand, a copy of the warrant of 
commitment, or shifting the custody of the prisoner from 
one to another, without sufficient reason or authority (speci¬ 
fied in the act), shall for the first offence forfeit one hundred 
pounds, and for the second two hundred, to the party 
aggrieved, and be disabled to hold his office. 

3. ISTo person, once delivered by Habeas Corpus, shall 
be committed for the same offence, on penalty of five hun¬ 
dred pounds. 

4. Every person committed for treason or felony, shall, if 
he require it, m the first week of the next term, or the first 
day ox the next session, ho indicted m that term or session, 
or else admitted to bail, unless it should be proved upon oath, 
that the king’s witnesses cannot be produced at that time: 
and if not indicted and tried m the second term or session, 

* The real title of this act is, An Act for better secunng the Inberiy of 
the Subject, and for Prevention of Imprisonment beyond the Seas . 
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be shall be discharged of his imprisonment for such imputed 
offence. 

5. Any of the twelve judges, or the Lord Chancellor, who 
shall deny a writ of Habeas Corpus, on sight of the warrant, 
or on oath that the same is refused, shall forfeit severally to 
the party aggrieved five hundred pounds 

6. Ho inhabitant of England (except persons contracting, 
or convicts praying to be transported) shall be sent prisoner 
to Scotland, Ireland, Jersey, Guernsey, or any place beyond 
the seas, within or without the king’s dominions,—on pam, 
that the party committing, his advisers, aiders, and assistants, 
shall forfeit to the party aggrieved a sum not less than five 
hundred pounds, to be recovered with treble costs—shall 
be disabled to bear any office of trust or profit—shall incur 
the penalties of a prcemumre* and be incapable of the king’s 
pardon.f 

* The statutes of pmiumie, tlxus called from the writ for their exe¬ 
cution, which begins with the words pmmunue (fov piamonei e) fac?as, 
were originally designed to oppose the usurpations ox the Popes The 
first was passed under the reign of Edward the Eirst, and was followed 
by several others, which, even before the reformation, established such 
effectual provisions as to draw upon one of them the epithet of execrabile 
stcdiitiim. The offences against which those statutes were framed were 
likewise distinguished by the appellation of pramumre, and under that 
word were included all attempts to increase the power of the Pope at 
the expense of the royal authority The punishment decreed for such 
cases was also called a preemmire it has since been extended to several 
other kinds of offence, and amounts to impiisonment at the king’s 
pleasure, or for life, and forfeiture of all goods and rents of lands 

f Be Lolrne greatly exaggerates the mildness of the English 
laws as they existed when he wrote The punishments inflicted by 
them were remarkably severe, and continued to he so until the carrying 
out of the reforms which were commenced by the late Sir Robert Peel. 
At present the criminal law of England extends—first, to crimes which 
aie punishable on indictment at common law, secondly, those for which 
a justice of the peace, or justices of the peace, have the power to punish 
summarily under special statutory enactments Indictable offences aro 
treasons, felonies, and pus demeanours , all treasons, except forgery, are 
punishable by death, and upon conviction, the offender forfeits to tho 
crown his personal estate of every description, which, where an innocent 
wife and family survive the forfeiture, is certainly a barbarous law. 
Treasons punishable with death are compassing the death of the King 
or Queen Regnant, or his eldest son or heir,—violating the king’s 
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CHAPTEE I 


SOME ADVANTAGES PECULIAR TO THE ENGLISH CONSTITUTION. 
1 THE UNITV OE THE EXECUTIVE POWER 


We have seen in former chapters tho resources allotted to 
the different parts of the English government for balancing 
each, other, and how their reciprocal actions and re-actions 
produce the freedom of the constitution, which is no more 


companion, that is to say, his wife during coverture, violating the king’s 
eldest daughter, or the wife of the king’s eldest son and heir, levying 
war against the king in his own realm, or being an adherent of the 
king s enemies in the realm, or giving them aid or comfort m tho realm 
or elsewhere, or slaying the Lord Chancellor or any of the Chief Justices 
or any justices being m their places doing their offices Those capital 
treasons date from 25 Edward III. st 5, e 2 By the 1st Ann©, st. 2, 
c 15, it is made a capital punishment to prevent a person next in suc¬ 
cession to the crown from succeeding thereto, and by the 6 and 7 of 
the same reign it is made a capital treason to affirm by writing or print- 
ipg, that any person has a right to the crown otherwise than by the act 
ot settlement, or the act of the union of the two kingdoms of England 
and Scotland, or that the crown without tho authority of parliament 
is unable to limit the descent of the crown By the 36 C-eo ITT c 7 
and 57 Geo III. c. 6, compassing or intending the death or destruction! 
or inflicting any bodily harm tending to the death or destruction, as 
wounding, maiming, imprisoning, or restraining the person of the king, 
or deposing him Irom the crown, levying war against him within the 
realm, or m orde? to compel him to overawe tho parliament, or to move 
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than an equilibrium between the ruling powers of the state. 

I now propose to show that the particular nature and func- 

any foreigner to myade any portion of the British dominions, such in¬ 
tentions or compassing being by some overt act or deed, or by publish¬ 
ing some printings or wntmgs, constitute also capital treason. By 3 
and 4 Yictona, c 52, it is made a capital treason to marry, or to be 
concerned in procuring the marriage, of any issue of her present Majesty, 
while such issue is under 18 jeais of age, m the event of the crown 
descending before attaining that age, without the consent of the Begent 
or Parliament, or assisting any person m procuring such marriage is 
also made a capital treason By the 13 Elizabeth, c 2, it is made 
capital treason to nnpoit bulls from Borne, or to publish or put in use 
such bulls or instruments But the 7 and 8 Yict repeals several 
capital tieasons m regard to the importation of bulls from the See of 
Borne Eorgery of the Great Seal, of her Majesty’s Privy Seal, of any 
signet or royal sign manual, or Great or Privy Seal of Ireland, constitutes 
treason, punishable with transportation for life, or not less than seven 
years, or imprisonment for any teim not exceeding two years, without 
hard labour or solitaiy confinement foi one year Praemunires are not 
capital felonies, although they subject the offender to the forfeiture of 
his lands and goods. The statute of Praemunires is the 16 of Bichard 

II c 5 When Be Lolme wrote, all felomes, with two or three excep¬ 
tions, were punishable with death, but since the 7 and 8 G-eorge 
IY c 28, no felony is capital unless excluded from benefit of clergy 
before or on 14th Nov 1826 All persons convicted of felony, however, 
forfeit to the crown their personal estate of every description, and on 
conviction of capital felony the offender forfeits to the crown all the 
profits of estates m freehold, and of things not lying m tenure, and to 
the Lord of the Manor the profits of estates of copyhold, and his blood is 
also corrupted by the offence Prcemumres are offences against the funda¬ 
mental laws of the realm; as the omitting by Deans and Chapters to 
elect a Bishop, molesting possessors of Abbey lands, contrary to the 
provisions of the I and 2 Philip and Mary, obtaining stay of pro¬ 
ceedings other than by arrest of judgment or by writ, m actions for the 
abolitions of monopolies, asserting maliciously or advisedly, by speaking 
or writing, that both or either Houses of Parliament may nominate the 
succession to the crown, or that any person may claim the crown other 
than by the acts of settlement and of union, or that the kmg and par¬ 
liament cannot make laws to limit the descent of the crown, or import¬ 
ing hulls from Borne, or otherwise upholding the jurisdiction of 
the Pope in these realms There are now only ten capital felonies 
punishable with death, viz, murder, unnatural offences, destroying 
ships-of-war m her Majesty’s arsenals or dockyards, naval or military 
stores or other munitions of war, robbery aggravated bv striking the 
mmate, robbery aggravated by wounding the persons robbed, piracy and 
endangering the life of any person on hoard of a vessel, setting fire to a 
dwelling-house any person being therein, destroying vessels with intent 
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tions of these same constituent parts of the government, 
which give it so different an appearance from that of other 
free states, are moreover attended with peculiar and very- 
great advantages, which have not hitherto "been sufficiently- 
observed 

The first peculiarity of the English government, as a free 
government, is its having a king,—its having thrown into 
one place the whole mass, if I may use the expression, of 
the executive power, and having invariably and for ever 
fixed it there. By this very circumstance also has the 
dejposttum of it been rendered sacred and inexpugnable ;— 
by making one great, very great man m the state, has an 
effectual check been put to the pretensions of those who 
otherwise would strive to become such , and disorders have 
been prevented, which in all republics ever brought on the 
rum of liberty, and, before it was lost, obstructed the enjoy¬ 
ment of it. 

If we cast our eyes on all the states that ever were free, 
we shall see that the people, ever turning their jealousy, as 
it was natural, against the executive power, but never think¬ 
ing of the means of limiting it, so happily prevalent m 
England,* never employed any other expedients beside the 
obvious one of trusting that power to magistrates whom 
they appointed annually , which was m great measure the 
same as keeping the management of it to themsehes + 

to murder or whereby human life is endangered, exhibiting false lights 
with intent of drawing vessels into danger to he possessed of forged 
stamps for marking gold or silver plate, appears still to remain a capital 
offence Other crimes are punishable according to their degree, by trans¬ 
portation foi life with or without hard labour, transportation for shorter 
periods, imprisonment and fines, and punishments are now far milder m 
the Butish empire than m any country m the world, unless it ho m the 
United States of America —JEd 

* The rendering that power dependent on the people for its supplies, 
—See on this subject, chap vi hook 1 , 

f The power of the House of Commons to withhold the necessary 
supplies for carrying on the government, mamtammgtho defences of the 
country, and paying the interest of the national debt, is undoubtedly 
a great restraint upon the authority of the crown, but it would require 
a gieat exercise of unconstitutional authority on the part of the 
sovereign or the ministers of the crown to justify the suspension of 
the supplies Withholding the supplies would necessarily involve the 
country m national bankruptcy, m irretrievable discredit, m public 
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whence it resulted, tliat the people, who, whatever may he 
the frame of the government, always possess, after all, the 
reality of power, thus uniting m themselves with this reality 
of power the actual exercise of it, m form as well as m 
fact, constituted the whole state # In order, therefore, 
legally to disturb the whole state, nothing more was requi¬ 
site than to put m motion a certain number of individuals. 

In a state which is small and poor, an arrangement of this 
Hud is not attended with any great inconveniences, as every 
individual is taken up with the care of providing for his 
subsistence, as great objects of ambition are wanting, and 
as evils cannot, m such a state, ever become much compli¬ 
cated. In a state that strives for aggrandizement, the diffi¬ 
culties and danger attending the pursuit of such a plan 
inspire a general spirit of caution, and every individual 
makes a sober use of his rights as a citizen 

But when, at length, those exterior motives cease, and 
the passions, and even the virtues, which they excited, are 
thus reduced to a state of maction, the people turn their 
eyes back towards the interior of the republic; and every 
individual, m seeking then to concern himself m all affairs, 
seeks for new objects that may restore him to that state of 
exertion which habit, he finds, has rendered necessary to him, 

disgrace, and m a general calamity, winch would inevitably tend to the 
downfall ot British power. Nor is it probable—it indeed seems almost 
impossible—that there ever should be an English ministry that would 
venture to advise the crown to attempt measures which would render 
it necessary on the part of the House to refuse the supplies.— Ed. 

# Be Lolme aigues as if the people weie equitably represented m 
the House of Commons. If the state of the representation of the 
people m parliament be generally acknowledged as still imperfect, what 
must it have been at the time he wrote,—when 65 rotten boroughs sent 
130 members, to vote generally for the minister of the day, which now, 
from their insignificance and former corruption, deservedly send none; 
—when 30 others sent 60 members, instead of 30 as at present, and 
when 22, including the boroughs of Emsbury, Halifax, Lambeth, Leeds, 
Macclesfield, Manchester, Marylebone, Sheffield, Lower Hamlets, Sun¬ 
derland, and Wolverhampton, each of which now send two, were un¬ 
represented p When our author wrote, that portion of Great Britain 
known m history as the ancient kingdom of Scotland constituted one 
great rotten borough, entirely at the disposal of the ministers of the 
crown. At present, no part of the United Kingdom is more indepen¬ 
dently represented than the counties and burghs of Scotland,— Ed, 



POPULAR LEADERS 


145 


and aims at the exercise of a share of power which, small as 
it is, yet flatters his vanity 

As the preceding events must have given an influence to 
a certain number of citizens, they a\ ail themselves of the 
general disposition of the people, to promote their private 
views the legislative power is thenceforth continually m 
motion, and as it is badly informed, and falsely directed, 
almost every exertion of it is attended with some injury to 
the laws, or the state 

This is not all. as those who compose the general assem¬ 
blies cannot, in consequence of their numbers, entertain 
any hopes of gratifying their private ambition, or, in general, 
their private passions, they at least seek to gratify their 
political caprices, and they accumulate the honours and 
dignities of the state on some favourite whom the public 
voice happens bo raise at that time 

But, as in such a stale there can bo, from the irregularity 
of the determinations of the people, no such thing as a 
settled course of measures, it happens that men never can 
exactly tell the present state of public affairs The power 
thus given away has already become very great before those 
for whom it was given so much as suspect it, and he himself 
who enjoys that power does not know its full extent, but 
then, on the first opportunity that offers, he suddenly 
pierces through the cloud whicli hid the summit from him, 
and at once seats himself upon it. The people, on the 
other hand, no sooner recover sight of him, than they see 
their favourite now become their master, and discover the 
evil, only to find that it is past remedy 

As this power, thus surreptitiously acquired, is destitute 
of the support both of the law and of the ancient course of 
things, and is even but indifferently respected by those who 
have subjected themselves to it, it cannot be maintained but 
by abusing it. The people at length succeed m forming 
somewhere a centre of union * they agree in the choice of 
a leader * this leader m his turn rises, m his turn also he 
betrays his engagements; power produces its wonted effects; 
and the protector becomes a tyrant. 

This is not all the same causes which have given one 
master to the state, give it two, give it three. -All those 

L 
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rival powers endeavour to swallow up each other the state 
becomes a scene of endless quarrels and broils, and is m a 
continual convulsion 

If amidst such disorders the people retained their freedom, 
the evil must indeed be very great to take away all the 
advantages of it, but they are slaves, and yet have not 
what m other countries makes amends for political servitude, 
I mean, tranquillity 

In order to prove all these things, if proofs were deemed 
necessary, I would only refer the reader to what every one 
knows of Pisistratus and ^legacies, of Marius and Sylla, of 
Caesar and Pompey However, I cannot avoid translating 
a part of the speech which a citizen of Morence addressed 
once to the senate. the reader will find m it a kind of 
abridged story of all republics, at least of those which, by 
the share allowed to the people m the government, deserved 
that name, and which, besides, attained a certain degree of 
extent and power 

“ That nothing human may be perpetual and stable, it is 
the will of Heaven that, in all states whatsoever, there 
should arise certain destructive families, who are the bane 
and rum of them Of this our own republic affords as 
many and more deplorable examples than any other, as it 
owes its misfortunes not only to one, but to several such 
families "We had at first the Buondelmonti and the Hvberti 
We had afterwards the Donati and the Cerda > and at 
present (shameful and ridiculous conduct ! ) we are waging 
war among ourselves for the Ricci and the Albizzi 

£C When m former times the Ghibelms were suppressed, 
everyone expected that the Gruelfs, being then satisfied, 
would have chosen to live in tranquillity, yet, but a little 
time had elapsed, when they again divided themselves into the 
factions of the whites and the blacks When the whites 
were suppressed, new parties arose, and new troubles fol¬ 
lowed Sometimes battles were fought m favour of the 
exiles, and, at other times, quarrels broke out between the 
nobility and the people. And, as if resolved to give away 
to others what we ourselves neither could, nor would, 
peaceably enjoy, we committed the care of our liberty 
sometimes to King Eobert, and at other times to his 
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brother, and at length to the Duke of Athens, never settling 
or resting m any kmd of government, as not knowing cither 
how to enjoy liberty, or support servitude ,5# 

The English constitution has prevented the possibility of 
misfortunes of this kind. By diminishing the power, or 
rather actual exercise of the power, of the people,f and 
making them share m the legislature only by their repre¬ 
sentatives, the irresistible violence has been avoided of those 
numerous and general assemblies, which, on whatever side 
they throw their weight, bear down everything Besides, 
as the power of the people, when they have any kind of 
power, and know how to use it, is at all times really formi¬ 
dable, the constitution has set a counterpoise to it * and the 
royal authority is this counterpoise 

In order to render it equal to such a task, the constitution 
has, m the first place, conferred on the king, as wo have 
seen before, the exclusive prerogative of calling and dis¬ 
missing the legislative bodies, and of putting a negative on 
their resolutions 

Secondly, it has also placed on the side of the king the 
■whole executive power in the nation 

Lastly, in order to effect still nearer an equilibrium, the 
constitution has invested the man whom it has made the 
sole head of the state, with all the personal privileges, all 
the pomp, all the majesty, of which human dignities are 
capable In the language of the law, the king is sovereign 
lord, and the people are his subjects,—he is universal pro- 
pi ictor of the kingdom, he bestows all the dignities and 
places, and he is not to be addressed but with the expres¬ 
sions and outward ceremony of almost Eastern humility. 
Besides, his person is sacred and inviolable , and any attempt 
whatsoever against it is, m the eye of the law, a crime 
equal to that of an attack upon the whole state. 

In a word, since, to have too exactly completed the equili- 

* See the History of Florence, by Maoluavelli, lib. lii c. 1. [This trans¬ 
lation fully conveys the meaning, but is far inferior to the original. 
Besides, the first section is m the place m which the second ought to 
stand —Ed ] 

t We shall see in the sequel, that this diminution of the e remit? of 
the power of the people has been attended with a great increase of their 
liberty . 
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brium between the power of tbe people and that of tbe 
crown, would have been to sacrifice the end to the means, 
that is, to have endangered liberty with a view to strengthen 
the government, the deficiency which ought to remain on 
the side of the crown, has at least been, m appearance, made 
up, by conferring on the king all that sort o± strength that 
may result from the opinion and reverence of the people, 
and, amidst the agitations which are the unavoidable 
attendants of liberty, the royal power, like an anchor that 
resists both by its weight and the depth of its hold, ensures 
a salutary steadiness to the vessel of the state. 

The greatness of the prerogative of the king, by thus 
procuring a great degree of stability to the state m general, 
has much lessened the possibility of the evils we have above 
described, it has even, w e may say, totally prevented them, 
by rendering it impossible for any citizen to rise to any 
dangerous greatness 

And to begin with an advantage by which the people 
easily suffer themselves fco be influenced,—I mean that of 
birth, it is impossible for it to produce in England effects m 
any degree dangerous. for though there are lords who, 
besides their wealth, may also boast of an illustrious descent, 
yet that advantage, being exposed to a continual comparison 
with the splendour of the throne, dwindles almost to 
nothing, and, m the gradation universally received of 
dignities and titles, that of sovereign prince and king places 
him who is invested with it out of all degree of proportion. 

The ceremonial of the court of England is even formed 
upon that principle Those persons who are related to the 
king have the title of princes of the blood, and, m that 
quality, an undisputed pre-eminence over all other persons * 
If ay, the first men m the nation think it an honourable 
distinction to themselves, to hold the different menial offices, 
or titles, m his household f If we therefore were to set 

# This, by stat of the 31st of Henry Till extends to the sons, 
grandsons, brotheis, uneles, and nephews of tbe reigning king 

t With regard to the so-called menial offices m the household they 
must be considered honorary, and not servile , although they were m 
every sense of the word servile during the dynasties of the Tudors and 
Stuarts, when none dared to speak to the Sovereign but upon their 
knees The text of He Holme would convey to foreigners a very 
erroneous idea of tho British Eoyal household —JSd 
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aside the extensive and real power of the king, as well as 
the numerous means he possesses of gratifying the ambition 
and hopes of individuals, and were to consider only the 
majesty of his title, and that kind of strength founded on 
public opinion which results from it, we shall find that 
advantage so considerable, that to attempt to enter into a 
competition with it, with the bare advantage of high birth, 
which itself has no other foundation than public opinion, 
and that too m a very subordinate degree, would be an 
attempt completely extravagant 

If this difference is so great as to be thoroughly sub¬ 
mitted to, even by those persons whose situation might 
incline them to disown it, much more so does it influence 
the minds of the people And if, notwithstanding the value 
which every Englishman ought to set upon himself as a 
man, and a free man, there were any whose eyes were so 
very tender as to be dazzled by the appearance and the 
arms of a lord, they would be totally blinded when they 
came to turn them towards the royal majesty. 

The only man, therefore, who, to persons unacquainted 
with the constitution of England, might at Jfirst sight; appear 
m a condition to put the government m danger, would be 
one who, by tho greatness of his abilities and public services, 
might have acquired m a high degree the love of the people, 
and obtained a great influence m the El ouse of Commons. 

But how great soever this enthusiasm of the public 
may he, barren applause is the only fruit which the man 
whom they favour can expect from it. lie can hope neither 
for a dictatorship, nor a consulship, nor in general for any 
power under the shelter of which ho may at once safely 
unmask that ambition with which wc might suppose him 
to be actuated, or, if we suppose him to have been hitherto 
free from any, grow insensibly corrupt. Tho only door 
which the constitution leaves open to his ambition, of 
whatever kind it may be, is a place m the administration, 
during the pleasure of the kmg If, by the continuance of 
his services, and the preservation of ins influence, he becomes 
able to aim still higher, the only door which again opens to 
him is that of the House of Lords. 

But this advance of the favourite of the people towards 
the establishment of his greatness is atiho same time a great 
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step towards the loss of that power which might render him 
formidable 

In the first place, the people seeing that he is become 
much less dependent on their favour, begin, from that very 
moment, to lessen their attachment to him. Seeing him 
moreover distinguished by privileges which are the objects 
of their jealousy, I mean their political jealousy, and member 
of a body whose interests are frequently opposite to theirs, 
they immediately conclude that this great and new dignity 
cannot have been acquired but through a secret agreement 
to betray them Their favourite, thus suddenly transformed, 
is going, they make no doubt, to adopt a conduct entirely 
opposite to that which has till then been the cause of his 
advancement and high reputation, and in the compass of a 
few hours completely to renounce those principles which he 
has so long and so loudly professed In this, certainly the 
people are mistaken, but yet neither would they be wrong, 
if they feared that a zeal hitherto so warm, so constant, I 
will even add so sincere, when it concurred with their 
favourite’s private interest, would, by being thenceforth 
often m opposition to it, become gradually much abated. 

Nor is this all the favourite of the people does not even 
find in his new dignity all the increase of greatness and 
eclat that might at first be imagined. 

Hitherto he was, it is true, only a private individual * but 
then ho was the object m which the whole nation interested 
themselves, his actions and words were set forth m the 
public prints, and he everywhere met with applause and 
acclamation 

All these tokens of public favour are, I know, sometimes 
acquired very lightly, but they never last long, whatever 
people may say, unless real services are performed now, 
the title of benefactor to the nation, when deserved and uni¬ 
versally bestowed,is certainly a very handsome title, and which 
does nowise require the assistance of outward pomp to set it 
off Besides, though he was only a member of the inferior 
body of the legislature, we must observe, he was the first, 
and the word first is always a word of very great moment 

But now that he is made a lord, all his greatness, which 
hitherto was indeterminate, becomes defined By granting 
him privileges established and fixed by known laws, that 
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uncertainty is taken from Ins lustre whicli is of so much 
importance m those things which depend on imagination, 
and his value is lowered, just because it is ascertained. 

Besides, he is a lord * but then there are several men 
who possess but small abilities, and tew estimable qualifica¬ 
tions, who also are lords, his lot is, nevertheless, to be 
seated among them, the law places him on exactly the same 
level with them, and all that is real in his greatness is thus 
lost m a crowd of dignitaries, hereditary and conventional. 

Nor are these the only losses ■which the favourite of the 
people is to suffer Independently of those great changes 
which he descries at a distance, he feels around him altera¬ 
tions no less visible, and still more painful 

Seated formerly m the assembly of the representatives of 
the people, his talents and continual success had soon raised 
him above the level of his fellow members , and, ^ being 
carried on by the vivacity and warmth of the public favour, 
those who might have been tempted to set up as his compe¬ 
titors were reduced to silence, or even became his sup¬ 
porters 

Admitted now into an assembly of persons invested with 
a perpetual and hereditary title, he finds men hitherto his 
superiors,—men who see with a jealous eye the sliming 
talents of the homo novus, and who are firmly resolved, that 
after having been the leading man m the House of 
Commons, he shall not be the first m theirs 

In a word, the success of the favourite of the people 'was 
brilliant, and even formidable ; but the constitution, m the 
very reward it prepares for him, makes him find a kind of 
ostracism. His advances were sudden, and Ins course rapid; 
he was, if you please, like a torrent ready to boar down every 
thing before it, but this torrent Is compelled, by tin* general 
arrangement of things, finally to throw itself into & vast 
reservoir, where it mingles, and loses its force and direction.* 

# The statesmen alluded to were probably Mr, Putney, afterwards 
Earl of Bath, and especially Lord Chatham They apply most directly 
to the latter, for when he was the only man m England who could form 
a ministry, and had the universal confidence of the country, he, instead 
of remaining at the head of that ministry, reserved only to himself a 
powerless office, and he indiscreetly or vainly accepted with a subordinate 
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I know it may be said, tliat, in order to avoid the fatal 
step which is to deprive him of so many advantages, the 
favourite of the people ought to refuse the new dignity which 
is offered to him, and wait for more important successes, 
from his eloquence m the House of Commons, and his in¬ 
fluence over the people 

But those who give him this counsel have not sufficiently 
examined it "Without doubt there are men m England, who, 
m their present pursuit of a project which they think essen¬ 
tial to the public good, would be capable of refusing for a 
while a dignity which would deprive their virtue of oppor¬ 
tunities ol exerting itself, or might more or less endanger it 
but woe to him who should persist m such a refusal, with any 
pernicious design 1 and who, m a government where liberty 
is established on so solid and extensive a basis, should en¬ 
deavour to make the people believe that their fate depends 
on the persevering virtue of a single citizen. His ambitious 
views being at last discovered (nor could it bo long before 
they were so), his obstinate resolution to move out of the 
ordinary course of things would indicate aims, on his part, of 
such an extraordinary nature, that all men whatever, who 
have any regard for their country, would instantly rise up 
from all parts to oppose him, and he must fall overwhelmed 
with so much ridicule that it would he better for him to fall 
from the Tarpeian rock.* 

office a peerage. Lord Chesterfield, m one of his letters to his son, wrote 
“that people say William Pitt has had a fall up stairs, by leaving the 
House of Commons, m which lie wielded the power ot the realm, and 
going into that hospital of incurables the House of Lords.” Sir Eobert 
Peel was more sagacious.— Ed. 

# The reader will, perhaps, object, that no man m England can 
entertain such views as those I have suggested here this is precisely 
what I intended to prove. The essential advantage ot the English 
government above all those that have been called /m?, and which m 
many respects were but apparently so, is, that no person m England 
can entertain so much as a thought of ever rising to the level of the 
pow er charged with the execution of the laws. All men m the state, 
whalevei may be their rank, wealth, or influence, are thoroughly con¬ 
vinced that they must, m reality as well as m name, continue to he 
subjects, and are thus compelled really to love, defend, and promote 
those laws which secure liberty to the subject. 
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In fine, even though we were to suppose that the new 
lord might, after his exaltation, have preserved all his interest 
with the people, or, what would be no less difficult, that any 
lord whatever could, by dmt of his wealth and high birth, 
rival the splendour of the crown itself, all these advantages, 
how great soever we may suppose them, as they would not of 
themselves be able to confer on him the least executive 
authority, must for ever remain mere showjr unsubstantial 
advantages Finding all the active powers of the state con¬ 
centred in that very seat of power which we suppose him in¬ 
clined to attack, and there secured by formidable provisions, 
his influence must always evaporate in ineffectual woi ds, and 
after having advanced himself, as we suppose, to the very 
foot of the throne, finding no branch of independent power 
which he might so far appropriate to himself, as at last to 
give a reality to a political importance, he ’would soon see it, 
however great it might have at first appeared, decline and 
die away. 

G-od forbid, however, that I should mean that the people 
of England are so fatally tied down to inaction, by the nature 
of their government, that they cannot, m times of oppression, 
find means of appointing a leader 1 No , I only meant to 
say that the laws of England open no door to those accumu¬ 
lations of power, which have been the ruin of so many 
republics, that they offer to the ambitions no means of taking 
advaniage of the inadvertence or even the gratitude of the 
people, to make themselves their tyrants; and that the 
public power, of which the king has been made the exclusive 
depository, must remain unshaken m his hands, so long as 
things continue m the legal order; which, it may be observed, 
is a strong inducement to him constantly to endeavour to 
maintain them m it. # 

* Several events m English history put m a very strong light 
this idea of the stability which the power of the crown gives to the 
state 

One is, the facility vith which the great Duke of Marlborough, and his 
party at home, were removed fiom their employments —IxanmbaJ, m 
circumstances nearly similar, had continued the war against the will of 
the senate of Carthage Caesar had done the same in Gaul and when 
at last he was expressly required to deliver up his commission, he marched 
Ins army to Borne, and established a military despotism. But the 
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CHAPTEK II 

THE SUBJECT CONCLUDED —THE EXECUTIVE POWER IS MORE 
EASILY CONFINED WHEN IT IS ONE 

Another great advantage, and which one would not at first 
expect, in tins unity of the public power m England,—m this 
union, and, if I may so express myself, in this coacervation, 
of all the branches of the executive authority,—is the greater 
facility it affords of restraining it 

In those states where the execution of the laws is intrusted 
to several hands, and to each with different titles and prero¬ 
gatives, such division, and the changeableness of measures 
which must be the consequence of it, constantly hide the 
true cause of the evils of the state m the endless fluctuation 
of things, no political principles have time to fix among the 
people and public misfortunes happen, without ever leaving 
behind them any useful lesson 
At some times military tribunes, and at others consuls, 
bear an absolute sway * sometimes patricians usurp every 


Bake, though surrounded, as well as the above-named generals, by a 
victorious army, and by allies, m conjunction with whom he had earned 
on such a successful war, did not even hesitate to surrender Ins com¬ 
mission. He knew that all his soldiers were inflexibly prepossessed 
m favour of that power against which he must have revolted he knew 
that the same prepossessions weie deeply rooted m the minds of the 
whole nation, and that every thing among them concurred to suppoit 
the same power he knew that the very nature of the claims ho must 
have set up would instantly have made all his officers and captains turn 
themselves against him, and, m short, that, m an enterprise of this nature, 
the arm of the sea he had to repass was the smallest of the obstacles he 
would have to encounter 

The other event I shall mention here, is that of the revolution of 
1689 If the long-established power of the the crown had not before¬ 
hand prevented the people from accustoming themselves to fix their 
eyes on some paiticular citizens, and m general had not prevented ail 
men m the state from attaining too considerable a degree of power and 
greatness, the expulsion of James II might have been followed by 
events similar to those which took place at Home alter the death of 
Caesar 

[This remark is just, and the wisdom of the Convention Parliament, 
an the contract which they made with William of Orange before they 
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every thing, and at other times those who are called nobles * 
at one time the people are oppressed by deeemurs, and at 
another by dictators 

Tyranny, m such states, does not always beat down the 
fences that are set around it, but it leaps over them When 
men think it confined to one place, it starts up again in 
another,—it mocks the efforts of the people, not because it 
is invincible, but because it is unknown ,—seized by the arm 
of a Hercules, it escapes with the changes of a Proteus 
But the indivisibility of the public power in England has 
constantly kept the views and efforts of the people directed 
to one and the same object, and the permanence of that 
power has also given a permanence and a regularity to the 
precautions they have laken to restrain it 

Constantly turned towards that ancient fortress, the royal 
power, they have made it for seven centuries the object of 
their fear, with a watchful jealousy they have considered 
all its parts , they have observed all its outlets, they have even 
pierced the earth to explore its secret avenues and subterra¬ 
neous works 

United m their view r s by the greatness of the danger, they 
regularly formed their attacks. They established their w orks, 
first at a distance , then brought them successively nearer; 
and, m short, raised none but what served afterwards as a 
foundation or defence to others 

After the Great Charter was established, forty successive 
confirmations strengthened it. The act called the Petition 
of Right, and that passed m the sixteenth year of Charles the 
First, then followed some y ears after, the Habeas Corpus 


conferred upon him the powers of Sovereignty (which, m fact, they did, 
for he had no inherent right to the Crown), can never bo too highly 
or too gratefully extolled ]—Md 

# The capacity of being admitted to all places of public trust (at 
length gamed by the plebeians) having rendered useless the old distinc¬ 
tion between them and the patricians, a coalition was then effected 
between the great plebeians, or commoners, who got into those places, 
and the ancient patricians lienee a new class of men arose, who were 
called Mobiles and nobihtas Those are the words by which Livy, after 
that period, constantly distinguishes those men and families who weio 
at the head of the state. 
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act was established , and the Bill of Bights at length made 
its appearance In fine, whatever the circumstances may have 
been, the people always had, m their efforts, that inestimable 
advantage of knowing with certainty the general seat of the 
evils they had to defend themselves against, and each 
calamity, each particular eruption, by pointing out some 
weak place, served to procure a new bulwark for public 
liberty. 

To conclude m a few words,—the executive power in 
England is formidable, but then it is for ever the same , its 
resources are vast, but their nature is at length known, it 
has bee'n made the indivisible and inalienable attribute of one 
person alone, but then all other persons, of whatever rank or 
degree, become really interested to restrain it within its 
proper bounds # 


CHAPTER III. 

A SECOND PECULIARITY THE DIVISION OP THE LEGISLATIVE POWER 

The second peculiarity which England, as an individual state 
aud a free state, exhibits m its constitution, is the division 
of its legislature That the reader may be more sensible of 
the advantages of this division, he is desired to attend to the 
following considerations 

It is, without doubt, absolutely necessary, for securing the 
constitution of a state, to restrain the executive power but 
it is still more necessary to restrain the legislative. What 
the former can only do by successive steps (I mean subvert 
the laws), and through a longer or shorter tram of enterprises, 
the latter can do m a moment As its hare will can give 
being to the laws, so its bare will can also annihilate them ; 

# Tina last advantage of the greatness and indivisibility of the 
executive power, viz the obligation it lays upon the greatest men m 
the state sincerely to unite m a common cause with the people, will 
be more amply discussed hereafter, when a more particular compa¬ 
rison between the English government and the republican form shall 
be offered to the leader. 
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and, if I may be permitted tbe expression, the legislative 
power can change the constitution, as God created the light 

In order, therefore, to ensure stability to the constitution 
of a state, it is indispensably necessary to restrain the legis¬ 
lative authority But here we must observe a difference 
between the legislative and the executive powers The latter 
may be confined, and even is the more easily so, when undi¬ 
vided, the legislative, on the contrary, m order to its being 
restrained, should absolutely be divided For, w hatever laws 
it may make to restrain itself, they never can be, relatively 
to it, any thing more than simple resolutions . as those bars 
which it might erect to stop its o\\ nmotionsniustthen be wit Inn 
it, and rest upon it, they can be no bars, in a word, the 
same land of impossibility is found, to fix the legislative 
power when it is one, which Archimedes objected against his 
moving the earth # 

Nor does such a division of the legislature only render it 
possible for it to bo restrained, since each of those parts into 
which it is divided can then serve as a bar to the motions of 
the others, but it even makes it to be actually so restrained 
If it has been divided into only tw r o parts, it is probable that 
they wall not m all cases unite, either for doing or undoing ; 
—if it has been divided into three parts, the chance that no 
changes will be made is greatly increased. Nay more; as a 
kind of point of honour wall naturally take place between 
these different parts of tbe legislature, they will therefore be 
led to offer to each other only such propositions as will at 
least be plausible, and all very [irejudicial changes will thus 
be prevented, as it w r ore, before then* birth. 

If the legislative and executive powers differ so greatly 
with regard to the necessity of their being divided, m order 
to their being restrained, they differ no lens with regard to 
the other consequences arising from such division. 

The division of the executive powxr necessarily introduces 
actual oppositions, even violent ones, betw een the different 
parts into which it has been divided; and that part which m 
the issue succeeds so far as to absorb, and unite in itself, all 
tbe others, immediately sets itself above tbe laws. But 
those oppositions which take place, and winch the public 


# U© wanted a spot whereupon to fix Ids instruments 
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good requires should take place, between the different parts 
of the legislature, are never any thing more than oppositions 
between contrary opinions and intentions all is tiansacted 
m the regions of the understanding , and the only contention 
that arises is wholly carried on with those inoffensive weapons, 
assents and dissents, ayes and noes 

Besides, when one of these parts of the legislature is so 
successful as to engage the others to adopt its proposition, 
the result is, that a law takes place which has m it a great 
probability of being good. when it happens to be defeated, 
and sees its proposition rejected, the worst that can result 
from it is, that a law is not made at that time, and the loss 
which the state suffers thereby, reaches no farther than the 
temporary setting-aside of some more or less useful specu¬ 
lation 

In a word, the result of a division of the executive power 
is either a more or less speedy establishment of the ? ight of 
the strongest, or a continued state of war *—that of a division 
of the legislative power, is either truth, or general tranquil¬ 
lity 

The following maxims will therefore be admitted That 
the laws of a state may be permanent, it is requisite that the 
legislative power should be divided,—that they may have 
weight, and continue m force, it is necessary that the executive 
power should be one 

If the reader should conceive any doubt as to the truth of 
the above observations, let hnn cast his eyes on the history 
of the proceedings of the English legislature down to our 
times, and he will readily find a proof of them lie would 
be surprised to see how little variation there has been m the 
political laws of this country, especially during the last hun¬ 
dred years, though, it is most important to observe, the 
legislature has been as it were m a continual state of action, 
and (no dispassionate man will deny) has generally promoted 
the public good Nay, if we except the act passed under 

* Every one knows the frequent hostilities that took place be¬ 
tween the Homan senate and the tribunes In Sweden there have 
been continual contentions between the king and the senate, m 
which they have overpowered each other by turns And in England, 
when the executive power became double," by the king allowing the 
parliament to have a perpetual and independent existence, a civil war 
almost immediately followed 
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William III, by which it has been enacted that parliaments 
should sit no longer than three years, and which w as repealed 
by a subsequent act, under George I, which allow ed them to 
sit for seven years, wc shall not find that any law, whichmay 
really be called constitutional, and which has been enacted 
since the Restoration, has been changed afterwards 

How, if we compare this steadiness of the English govern¬ 
ment with the continual subversions of the constitutional 
laws of some ancient republics, with the imprudence of some 
of the laws passed m their assemblies, * and with the still 
greater mconsiderateness with w Inch they sometimes repealed 
the most salutary regulations, as it were, the day after they 
had been enacted,—if we call to mind the extraordinary 
means to wdneh the legislature of those republics, at times 
sensible how its very power was prejudicial to itself and to 
the state, was obliged to have recourse, in order, if possible, 
to tie its ow n hands,+ we shall remain convinced of the great 
advantages which attend the constitution of the English 
legislature J 

Nor is this division of the English legislature accompanied 
(which is indeed a very fortunate circumstance) by any actual 
division of the nation, each constituent part of it possesses 
strength sufficient to ensure respect to its resolutions, yet 
no real division has been made of the forces of the state 
Only a greater proportional share of all those distinctions 
which are calculated to gam the reverence of the people, has 
been allotted to those parts of the legislature which could 

* The Athenians, among other laws, had enacted one to forbid the 
application of a certain part of the public revenues to any other use 
than the expenses of the theatres and public shows 

t In some ancient republics, when the legislature wished to render 
a certain law permanent, and at the same time mistrusted their own 
future wisdom, they added a clause to it, which made it death to propose 
the revocation of it. Those who afterwards thought such revocation 
necessary to the public welfare, relying on the mercy of the people, 
appeared m the public assembly with a halter about their necks. 

I Wo shall perhaps have occasion to observe hereafter, that the 
true cause of the equability of the operations of the English legislature 
is the opposition that happily takes place between the different views 
and interests of the several bodies that compose it; a consideration this, 
without which all political enquiries are no more than airy speculations, 
and the only one that can lead to useful practical conclusions 
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not possess their confidence in so high a degree as the others, 
and the inequalities m point of real strength between them 
have been made up by the magic of dignity 

Thus, the king, wlio alone forms one part of the legis¬ 
lature, has on his side the majesty of the kmgly title the 
two Houses are, m appearance, no more than councils 
entirely dependent on him, they are bonnd to follow his 
person, they only meet, as it seems, to advise him, and never 
address lum but m the most solemn and respectful manner. 

As the nobles, who form the second order of the legis¬ 
lature, bear, m point both of real weight and numbers, no 
proportion to the body of the people, # they have received, 
as a compensation, the advantage of personal honours, and of 
an hereditary title f 

Besides, the established ceremonial gives to their assembly 
a great pre-eminence over that of the representatives of the 
people They are the upper house, and the others the lower 
house They are in a more special manner considered as 
the king’s council * and it is m the place where they assemble 
that his throne is placed 

* It is for want of having duly considered tins subject, that M, 
Rousseau exclaims somewhere against those who, when they speak of 
the general estates of France, u dare to call the people the tlui d estate ” 
At Rome, where all the order we mention was mveitcd,—where the 
fasces were laid at the feet of the people, and where the tribunes, whose 
function, like that of the king of England, was to oppose the estab¬ 
lishment of new laws, were only a subordinate kind of magistracy,— 
many disorders followed In Sweden and in Scotland (before the 
Union), faults of other land prevailed m the formei kingdom, for 
instance, an overgrown body of two thousand nobles frequently over¬ 
ruled both king and people 

f This remark is not correct The peers acquire honours and 
titles from circumstances that we may trace to the feudal times, and 
since the introduction of uch or lughly-gifted men, without titles, 
to the House of Commons, the honours of the peerage are, by distin¬ 
guished commoners, rather avoided than sought for r Ihe fact of members 
of aristocratic families sitting on the same benches with tho sons and 
bi others of peers, has tended wonderfully to harmonise the differences 
between the two classes of nobility and commoners —The first Pitt was 
so powerful as “the great commoner,” that it was said, “m his presence 
royalty was shorn of half its beams,”—Sir Robert Peel only left the 
Commons when that great statesman was earned off by a lamentable 
and premature death We do not think it probable that either Lord 
Palmerston or Lord John Russell will ever leave the House of Commons 
for the House of Lords.--AX 
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When the king comes to the parliament, the Commons are 
sent for, and make their appearance at the bar of the House 
of Lords It is moreover before the Lords, as before their 
judges, that the Commons bring their impeachments When, 
after passing a bill in their own house, they send it to the 
Lords to desire their concurrence, they always order a num¬ 
ber of their own members to accompany it # whereas the 
Lords send down their bills to them, only by some of the 
assistants of the House, t When the nature of the alterations 
which one of the two houses may wish to make in a bill sent 
to it by the other, renders a conference between them ne¬ 
cessary, the deputies of the Commons to the committee, 
which is then formed of members of both houses, are to 
remain uncovered J Lastly, those bills which (in •whichever 
of the two houses they have originated) have been agreed to 
by both, must be deposited m the House of Lords, there to 
remain till the royal pleasure is signified 
Besides, the Lords are members of the legislature by virtue 
of a right inherent m their persons; and they are supposed 
to sit m parliament on their own account, and for the sup¬ 
port of their own interests In consequence of this, they have 
the privilege of giving their votes by proxy , § and, wiien any 
of them dissent from the resolutions of their House, they may 
enter a protest against them, containing the reasons of their 
particular opinion In a word, as this part of the legislature 
is destined frequently to balance the power of the people, 
what it could not receive in real strength it has received m 
outward splendour and greatness, so that, when it cannot 

* The speaker of the House of Lords must come clown from the 
woolsack to receivo the bills which the members oi the Commons bring 
to their house. 

f Hie twelve judges and the masters m chancery There is also a 
ceremonial established with regard to the manner and marks of respect, 
with winch those two of them, who are sent with a bill to the Commons, 
are to deliver it 

[The note of Be Lolmo with respect to the twelve judges is not 
now accurate. The present number is iUfccon.—IV] 

X This etiquette of one class remaining covered and the other unco¬ 
vered is now, I believe, peculiar to England.—Would it not be more 
decorous if both remained uncovered '< J — Md, 

§ The Commons have not that privilege, because they are themselves 
pi owes for the people.—See Coke’s Inst. 4 p. 41. 

M 
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resist by its weight it overawes by its apparent magni¬ 
tude. 

In fine, as these various prerogatives, by which the com¬ 
ponent parts of the legislature are thus made to balance 
each other, are all intimately connected with the fortune of 
the state, and flourish and decay according to the vicissitudes 
of public prosperity or adversity, it thence follows, that, 
though differences of opinion may sometimes take place 
between those parts, there can scarcely arise any when the 
general welfare is really in question, And when, to resolve 
the doubts that may arise on political speculations of this 
kind, we cast our eyes on the debates of the two houses for 
a long succession of years, and see the nature of the laws 
which have been proposed, of those which have passed, and, 
of those which have been rejected, as well as of the argu¬ 
ments that have been urged on both sides, we shall remain 
convinced of the goodness of the principles on which the 
English legislature is formed. 


CI1APTEB IV. 


A THIRD ADVANTAGE PECULIAR TO THE ENGLISH GOVERNMENT —THE 
BUSINESS OE PROPOSING LAWS LODGED IN THE HANDS OP THE 
PEOPLE 


A third circumstance, which I propose to show to he 
peculiar to the English government, is the manner m 
■which the respective offices of the three component parts of 
the legislature have been divided and allotted to each of 
them. 

In most of the ancient free states, the share of the people 
in the business of legislation was to approve or reject the 
propositions which were made to them, and to give the final 
sanction to the laws. The function of those persons (or in 
general those bodies), who were intrusted with the executive 
power, was to prepare and frame the laws, and then to 
propose them to the people: and m a word, they possessed 
that branch of the legislative power which may be called the 
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initiative ; that is, the prerogative of putting that power in 
action * 

This initiative, or exclusive right of proposing m legisla¬ 
tive assemblies, attributed to the magistrates, is indeed very- 
useful, and perhaps even necessary, m states of a republican 
form, for giving a permanence to the laws, as well as for 
preventing the disorders and struggles for power which have 
been mentioned before, but, upon examination, we shall 
find that this expedient is attended with inconveniences 
of little less magnitude than the evils it is meant to 
remedy 

These magistrates, or bodies, at first indeed apply fre¬ 
quently to the legislature for a grant of such branches of 
power as they dare not of themselves assume, or for the 
removal of such obstacles to their growing authority as they 
do not yet think it safe for them peremptorily to set aside. 
But when their authority has at length gained a sufficient 
degree of extent and stability, as farther manifestations of 
the will of the legislature could then only create obstructions 
to the exercise of their power, they begin to consider the 
legislature as an enemy whom they must take great care 


* Tins power of previously considering and approving such laws as 
were afterwards to be propounded to the people, was, m the first times 
of the Roman republic, constantly exercised by the senate laws were 
made popuh ?imu, eu metontate senahk. Even m cases of elections, the 
previous approbation and auctorUas of the senate, with regard to those 
persons who were offered to the suffrages of the people, were lequired. 
Turn enim non oerebat ic magistratum qui cejyerat, n pattet, auetores non 
emit facti Cic pro. Plancio, 3. 

At Yomco, the senate also exercises powers of tlie same kind, with 
regard to the grand council or assembly of the nobles. In the canton of 
Bern, all propositions must be discussed m the little council, which is 
composed of twenty-seven members, before they are laid before the 
council of the two hundred, m whom resides the sovereignty of the whole 
canton And, m Geneva, the law is, “ that nothing shall be treated m 
the general council or assembly of the citizens, winch has not been pre¬ 
viously treated and approved m the council of the two hundred and 
that nothing shall be treated m tlio two hundred which has not been 
previously treated and approved m the council of the twenty-five” 

[The remark was true when the above was written, but Yenice under 
Austria has lost all independence and liberty, and the constitution of 
Geneva has been altogether changed since Switzerland was occupied by 
the French — Ed ] 
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never to rouse. They consequently convene the assembly of 
the people as seldom as they can "When they do it, they 
carefully avoid proposing any thing favourable to public 
liberty They soon even entirely cease to convene the 
assembly at all, and the people, after thus losing the 
power of legally asserting their rights, are exposed to that 
which is the highest degree of political rum, the loss of even 
the remembrance of them, unless some direct means are 
found, by which they may from time to time give life to them 
dormant pnvdeges, means which may be found, and succeed 
pretty well m small states, where provisions can more 
easily be made to answer their intended ends, but, m states 
of considerable extent, have always been found, in the event, 
to give rise to disorders of the same kind with those which 
were at first intended to be prevented 

But as the capital principle of the English constitution 
totally differs from that which forms the basis of republican 
governments, so it is capable of procuring to the people 
advantages that are found to be unattainable m the latter. 
It is the people m England, or at least those who represent 
them, who possess the initiative m legislation; that is to say, 
who perform the office of framing laws, and proposing them. 
Amd among the many circumstances in the English govern¬ 
ment, which would appear entirely new to the politicians of 
antiquity, that of seemg the person intrusted with the exe¬ 
cutive power bear that share m legislation which they looked 
upon as being necessarily the lot of the people, and the 
people enjoy that which they thought the indispensable office 
of its magistrates, would not certainly be the least occasion 
of their surprise 

I foresee that it will he objected, that, as the kmg of 
England has the power of dissolving, and even of not calling 
parliaments, he is hereby possessed of a prerogative which, m 
fact, is the same with that which I have just now represented 
as being so dangerous. 

To this I answer, that all circumstances ought to he 
combined Doubtless, if the crown had been under no 
kind of dependence whatever on the people, it would 
long since have freed itself from the obligation of calling 
their representatives together; and the British parliament, 
like the national assemblies of several other kingdoms, 
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would most likely have no existence now, except in 
history. 

But, as we have above seen, the necessities of the state, 
and the wants of the sovereign himself, put him under the 
necessity of having frequent recourse to his parliament, 
and then the difference may be seen between the prerogative 
of not calling an assembly, when powerful causes never¬ 
theless render such a measure necessary, and the exclusive 
right, when an assembly is convened, of proposing laws 
to it. 

In the latter ease, though a prince, let us even suppose, 
in order to save appearances, might condescend to mention 
any thing besides his own wants, it would be at most to 
propose the giving up of some branch of his prerogative 
upon which he set no value, or to reform such abuses as Ins 
inclination does not lead him to imitate, but he would be 
very careful not to touch any points which might materially 
affect his authority. 

Besides, as all his concessions would be made, or appear 
to be made, of his own motion, and would in some measure 
seem to spring from the activity of his zeal for the public 
welfare, all that he might offer, though m fact ever so incon¬ 
siderable, would he represented by him as grants of the most 
important nature, and for which he expects the highest 
gratitude Lastly, it would also he his prownee to make 
restrictions and exceptions to laws thus proposed by 
himself, he would also he the person who would choose the 
words to express them, and it would not be reasonable to 
expect that he would give himself any great trouble to 
avoid all ambiguity. # 

But the parliament of England is not, as we said before, 

# In ilic beginning of the existence of the House of Commons, bills 
were presented to the King under the form of petitions Those to 
which the King assented were registered among the rolls of Parliament, 
with his answers to them, and at the end of each Parliament the 
judges formed them into statutes Several abuses having crept into 
that method of proceeding, it was ordamed that the judges should m 
future make the statute before the end of every session Lastly, as 
even that became, in process of time, insufficient, Che present method of 
framing bills was established f that is to say, both Houses now frame 
the statutes m the very form and words in which they aie to stand when 
they have received the royal assertt. 
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bound down to wait passively and in silence for such laws as 
the executive power may condescend to propose to them 
At the opening of every session, they ox themselves take 
into their hands the great book of the state, they open all 
the pages and examine every article. 

"When they have discovered abuses, they proceed to inquire 
into their causes —when these abuses arise from an open 
disregard of the laws, they endeavour to strengthen them , 
when they proceed from their insufficiency, they remedy the 
evil by additional provisions # 

Nor do they proceed with less regularity and freedom, m 
regard to that important object, Subsidies They are to be 
the sole judges of the quantity of them, as well as of the 
ways and means of raising them, and they need not come 
to any resolution with regard to them till they see the 
safety of the subject completely provided for In a word, 
the making of laws is not, m such an arrangement of things, 
a gratuitous contract, m which the people are to take just 

# No popular assembly ever enjoyed the privilege of starling, ean- 
vassmg, and proposing new matter, to such a degree as the English 
Commons, In Eiance, when then general estates were allowed to sit, 
their i emonstrances were little regarded, and still less regard could the 
particular estates of the provinces expect In Sweden, the power of 
proposing new subjects was lodged m an assembly called the secret com¬ 
mit fee, composed of nobles, and a few of the clergy, and is now possessed 
by the King In Scotland, until the Union, all propositions to he laid 
before the Parliament weie to be framed by the persons called the lords 
of the m tides In regard to Ireland, all Bills must be prepared by the 
Knig m his pi ivy council, and are to be laid before the Parliament by the 
Lord-Lieutenant, for their assent or dissent (a) only they are allowed to 
discuss, among them, what they call heads of a bill, which the Lord- 
Lieutenant is desned afterwards to transmit to the King, who selects out 
of them what clauses he thinks proper, or sets the whole aside, and is not 
expected to give, at any time, a precise ansv or to them And, m repub¬ 
lican governments, magistrates are never at rest till they have entirely 
seemed to themselves the important privilege of purposing nor does 
this follow merely from their ambition, it is also the consequence of the 
situation they are m, from the principles of that mode of government 

(a) Ireland acquired a Parliament of Lords and Commons during the 
American war , but as none but Protestants could exercise eithei elective 
or legislative functions, the Irish Pai hament, until abolished by the Union 
m 1801, may be considered as having been little better than an Orange 
faction. It is ridiculous to say that the Irish Parliament was as free 
and possessed the same functions and powers as the British.— Bd. 
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wliat is given them, and as it is given tliem: it is a con¬ 
tract, m which, they but/ and pay, and m which they them¬ 
selves settle the different conditions, and furnish the words 
to express them 

The English parliament have given a still greater extent 
to their advantages on so important a subject They have 
not only secured to themselves a right of proposing laws 
and remedies, but they have also prevailed on the executive 
power to renounce all claim to do the same. It is even a 
constant rule, that neither the king nor Ins privy council 
can make any amendments m the bill preferred by the two 
houses, but the king is merely to accept or reject them; 
a provision this, which, if we pay a little attention to the 
subject, we shall find to have been also necessary for com¬ 
pletely securing the freedom and regularity of the parlia¬ 
mentary deliberations. * 

I indeed confess, that it seems very natural, m the 
modelling of a state, to intrust this very important office 
of framing laws to those persons who may be supposed to 
have before acquired experience and wisdom m the manage¬ 
ment of public affairs But events have unfortunately de¬ 
monstrated, that public employments and power improve 
the understanding of men m a less degree than they pervert 
their views, and it has been found in the issue, that the 
effect of a regulation which, at first sight, seems so per¬ 
fectly consonant with prudence, is to confine the people to 
a mere passive and defensive share m the legislation, and 
to deliver them up to the continual enterprises of those, 

* The Kmg indeed, at times, sends messages to cither House , and 
nobody, 1 think, can wish that no means of intercourse should exist 
between lam and his Parliament. But these messages are always ex¬ 
pressed m very general words they are only made to desire the House 
to take certain subjects mto their consideration no particular articles 
or clauses are expressed * the Commons are not to declare, at any settled 
time, a solemn acceptance or rejection of the proposition made by the 
Kmg , and, m short, the House follow the same mode of proceeding, 
with lespect to such messages, as they usually do in regard to petitions 
presented by private individuals. Some member makes a motion upon 
the subject expressed m the King’s message, a bill is framed in the 
usual way it may be dropped at every stage of it, and it is nevei the 
proposal of the crown, but the motions of some of their own members, 
which the nouse discuss, and finally accept or reject. 
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■who, at the same time that they are under the greatest 
temptations to deceive them, possess the most powerful 
means of effecting it. 

If we cast our eyes on the history of the ancient govern* 
merits, in those times when the persons intrusted with the 
executive power were still m a state of dependence on the 
legislature, and consequently were frequently obliged to have 
recourse to it, we shall see almost continual instances of 
selfish and insidious laws proposed by them to the assemblies 
of the people. 

And those men, m whose wisdom the law had at first 
placed so much confidence, became, m the issue, so lost to all 
sense of shame and duty, that when arguments were found to 
be no longer sufficient, they had recourse to force, the 
legislative assemblies became so many fields of battle, and 
their power a real calamity. 

I know very well, however, that there are other important 
circumstances besides those I have ]ust mentioned, which 
would prevent disorders of this kind from taking place m 
England # But, on the other hand, let us call to mind 
that the person who, m England, is invested with the 
executive authority, unites m himself the whole public power 
and majesty. Let us represent to ourselves the great 
and sole magistrate of the nation pressing the acceptance 
of those laws which he had proposed, with a vehemence 
suited to the usual importance of his designs, with the 
warmth of monarchical pride, which must meet with no 
refusal, and exerting for that purpose all his immense 
resources 

It was therefore a matter of indispensable necessity, that 
things should be settled m England in the manner they are 
As the moving springs of the executive power are, in the 
hands of the king, a kind of sacred deposit u>m, so are those 
of the legislative power m the hands of the two houses 
The king must abstain from touchmg them, m the same 
manner as all the subjects of the kingdom are hound to 
submit to his prerogatives When he sits in parliament, 

* I particularly mean here the circumstance of the people having en¬ 
tirely delegated their power to their rcpiesentatives, the consequences 
of vhick institution will be discussed in the next chapter. 
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He Has left, we may say, His executive power witHout doors, 
and can only assent or dissent. If the crown Had been 
allowed to take an active part m the business of making 
laws, it would soon Have rendered useless the other branches 
of the legislature. 


CHAPTEB V. 

IX WHICH AX INQUIRY IS MADE, WHETHER IT WOULD BE AX ADVANTAGE 
TO PUBLIC LIBERTY, THAT THE LAWS SHOULD BE ENACTED BY THE 
VOTES OE THE PEOPLE AT LARGE, 

But it will be said, whatever may be the wisdom of the 
English laws, how great soever their precautions may be 
with regard to the safety of the individual, the people, as 
they do not themselves expressly enact them, cannot He 
looked npon as a free people. The author of the Social 
Contract carries this opinion even farther: he says, that, 
“ though tho people of England think they are free, they 
are much mistaken , they are so only during the election of 
members for parliament as soon as these are elected, the 
people are slaves—they are nothing.”* 5 * 

Before I answer tins objection, I shall observe that the word 
liberty is one of those which have been most misunderstood 
or misapplied. 

Thus, at Borne, where that class of citizens who w r ere really 
masters of the stato *were sensible that a lawful regular au¬ 
thority, once trusted to a single ruler, would put an end to 
their tyranny, they taught the people to believe, that, pro¬ 
vided those who exercised a military power over them, and 
overwhelmed them -with insults, went by the names of 
consules, dtet at ores, patricn , nobiles, m a word, by any other 
appellation than that horrid one of rex, they were free, and 
that such a valuable situation must be preferred at the price 
of every calamity. 

In the same manner certain writers of the present age, 
misled by their inconsiderate admiration of the governments 

* See M. Rousseau’s Social Contract, clap, xv. 
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of ancient times, and perhaps also by a ’desire of presenting 
lively contrasts to what they call the degenerate manners of 
our modem times, have cried up the governments of Sparta 
and Borne, as the only ones fit for us to mutate In their 
opinions, the only proper employment of a free citizen is to 
he either incessantly assembled in the forum, or 'preparing for 
war. Being valiant, inured to hardships, inflamed with an 
ardent love of one's country, which is, after all, nothing more 
than an ardent desire of injuring all mankind for the sake of 
that society of which we are members,— and with an ardent 
love of gloiy, which is likewise nothmg more than an ardent 
desire of committing slaughter, m order to make afterwards 
a boast of it,—have appeared to these writers to be the only 
social qualifications worthy of our esteem, and of the en¬ 
couragement of law-givers * And while, m order to support 
such opinions, they have used a profusion of exaggerated 
expressions without any distinct meaning, and perpetually 
repeated, though without defining them, the words dastard- 
hness, corruption, greatness of soul, and virtue, they have not 
once thought of telling us the only thing that was worth our 
knowing, which is, whether men were happy under those 
governments which they have so much exhorted us to 
imitate. 

Nor, while they have thus misapprehended the only 
rational design of civil societies, have they better understood 
the true end of the particular institutions by which they 
were to be regulated They were satisfied when they saw 
the few who really governed every thing m the state, at times 
perform the illusory ceremony of assembling the body of the 
people, that they might appear to consult them. and the 
mere giving of votes, under any disadvantage m the manner 
of giving them, and how much soever the law might after¬ 
wards be neglected that was thus pretended to have been 
made m common, has appeared to them to be liberty 

But those writers are seemingly m the right, a man who 
contributes by his vote to the passing of a law, has himself 
made the law in obeying it, he obeys himself,—he therefore 


* I have used all Ike above expressions m the same sense m which 
they were used m the ancient commons ealths, and still are by most of 
the writers who describe their governments. 
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is free A play on words, and nothing more The indivi¬ 
dual who has voted in a popular legislative assembly has not 
made the law that has passed m it, he has only contributed, 
or seemed to contribute, towards enacting it, for his 
thousandth, or even ten thousandth, share , he has had no 
opportunity of making his objections to the proposed law, or 
of canvassing it, or of proposing restrictions to it, and he 
has only been allowed to express his assent or dissent. When 
a law has passed agreeably to his vote, it is not as a con¬ 
sequence of this his vote that his 'will happens to take place; 
it is because a number of other men have accidentally thrown 
themselves on the same side with him ■—when a law contrary 
to his intentions is enacted, he must nevertheless submit to 
it. 

This is not all; for though we should suppose that to give 
a vote is the essential constituent of liberty, yet such liberty 
could only be said to last for a single moment, after which it 
becomes necessary to trust entirely to the discretion of other 
persons, that is, according to this doctrine, to be no longer 
free. It becomes necessary, for instance, for the citizen who 
has given his vote, to rely on the honesty of those who collect 
the suffrages, and more than once have false declarations 
been made of them. 

The citizen must also trust to other persons for the 
execution of those things which have been resolved upon in 
common and when tbo assembly shall have separated, and 
he shall find himself alone, m the presence of the men who 
are invested with the public power, of the consuls, for 
instance, or of the dictator, he will have but little security 
for the continuance of his liberty, if he has only that of 
having contributed by bis suffrage towards enacting a law 
which they are determined to neglect. 

What, then, is liberty ?—Liberty, I would answer, so far as 
it is possible for it to exist m a society of beings whose in¬ 
terests are almost perpetually opposed to each other, consists 
in this, that every man, while he respects the persons of others, 
and allows them quietly to enjoy the produce of their industry, 
be certain himself likewise to enjoy the produce of his own in¬ 
dustry, and that his person be also secure. But to contribute 
by one’s suffrage to procure these advantages to the com¬ 
munity,—to have a share in establishing that order, that 



172 


THE CONSTITUTION OE ENGLAND. 


general arrangement of things by means of which an indi¬ 
vidual, lost as it were m the crowd, is effectually protected,— 
to lay down the rules to be observed by those who, being 
invested with a considerable power, are charged with the 
defence of individuals, and provide that they should never 
transgress them,—these are functions, are acts of govern¬ 
ment, but not constituent parts of liberty. 

In a word • to concur by one’s suffrage in enacting laws, 
is to enjoy a share, whatever it may be, of power * to live m 
a state where the laws are equal for all, and sure to be 
executed (whatever may be the means by which these advan¬ 
tages are attained), is to be free 

Be it so. we grant that to give one’s suffrage is not liberty 
itself, but only a mean of procuring it, and a mean too 
which may degenerate to mere form, we grant also, that 
other expedients might be found for that purpose , and that 
for a man to decide that a state with whose government and 
interior administration he is unacquainted, is a state in 
which the people are slaves, are nothing , merely because the 
comifia of ancient Borne are no longer to be met with in it, 
is a somewhat precipitate decision. Yet many, perhaps, will 
continue to think that liberty would be much more complete, 
if the people at large were expressly called upon to give their 
opinion concerning the particular provisions by which it is 
to be secured, and that the English laws, for instance, if they 
were made by the suffrages of all, would be wiser, more 
equitable, and, above all, more likely to be executed To 
this objection, which is certainly specious, I shall endeavour to 
give an answer 

If, m the first formation of a civil society, the only care to 
be taken was that of establishing, once for all, the several 
duties which every indivdual owes to others and to the state, 

-—if those who are intrusted with the care of procuring the 
performance of these duties, had neither any ambition, nor 
any other private passions, which such employment might 
put m motion, and furnish the means of gratifying —in a 
word, if looking upon their function as a mere task of duty, 
they were never tempted to deviate from the intentions of 
those who had appointed them —I confess that, m such a 
case, there might be no inconvenience in allowing every indi¬ 
vidual to have a share in the government of the community 
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of 'which lie is a member, or ratber, I ought to say, m such 
a society, and among such beings, there would be no occasion 
for any government 

But experience teaches us that many more precautions, 
indeed, are necessary to oblige men to be just towards each 
other; nay, the very first expedients that may be expected 
to conduce to such an end, supply the most fruitful source 
of the evils which arc proposed to he prevented Those laws 
which were intended to he equal for all, are soon warped to 
the private convenience of those who have been made the 
administrators of them instituted at first for the protection 
of all, they soon are made only to defend the usurpations of 
a few, and, as the people continue to respect them, while 
those to whose guardianship they were intrusted make 
little account of them, they at* length have no other effect 
than that of supplying the want of real strength m those few 
who have contrived to place themselves at the head of the 
community, and of rendering regular and free from danger 
the tyranny of the smaller number over the greater 

To remedy, therefore, evils which thus have a tendency to 
result from the very nature of things,—to oblige those who 
are m a manner masters of the law, to conform themselves 
to it,—to render ineffectual the silent, powerful, and ever 
active conspiracy of those who govern, requires a degree of 
knowledge, and a spirit of perseverance, which are not to he 
expected from the multitude * 

The greater part of those who compose this multitude, 
taken up with the care of providing for their subsistence, 
have neither sufficient leisure, nor even, m consequence of 
their more imperfect education, the degree of information 
requisite for functions of this kind. Nature, besides, who is 
sparing of hcrgifts,hasbcstowod upon only a few men an under¬ 
standing capable of the complicated researches of legislation: 
and, as a sick man trusts to his physician, a client to his 
lawyer, so the greater number of the citizens must trust to 
those who have more abilities than themselves for the 

* This observation is perfectly true. The multitude in no country 
possess the knowledge ana, the spirit of perseverance which are necessary 
for the wise administration of a free government; and the qualifications 
of electors, if possible, should have reference to tho education, and to 
the useful knowledge which they possess — Ed, 
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execution of tilings, wlucli, at tlie same time that they so 
materially concern them, require so many qualifications to 
perform them with any degree of sufficiency 

To these considerations, of themselves so material, another 
must be added, which is, if possible, of still greater weight 
This is, that the multitude, m consequence of them being a 
multitude, are incapable of coming to any mature resolution. 

Those who compose a popular assembly are not actuated, 
nu the course of their deliberations, by any clear and precise 
views of present or positive personal interest As they see 
themselves lost, as it were, m the crowd of those who are 
called upon to exercise the same function with themselves— 
as they know that their individual votes will make no change 
m the public resolutions, and that, to whatever side they may 
incline, the general result will nevertheless be the same ,— 
they do not undertake to inquire how far the things proposed 
to them agree with the whole of the laws already m being, or 
with the present circumstances of the state, because men will 
not enter upon a laborious task, when they know that it can 
scarcely answer any purpose 

It is, however, with dispositions of this kind, and each 
relying on all, that the assembly of the people meet But, 
as very few among them have previously considered the 
subjects on which they are called upon to determine, very 
few carry along with them any opinion or inclination, or at 
least any inclination of their own, and to which they are 
resolved to adhere As, however, it is necessary at last to 
come to some resolution, the major part of them are deter¬ 
mined by reasons which they would blush to pay any regard 
to on much less serious occasions An unusual sight, a 
change of the ordinary place of the assembly, a sudden dis¬ 
turbance, a rumour, are, amidst the general want of a spirit of 
decision, th esufficiens ratio of the determination ofthe'greatest 
part and from this assemblage of separate wills, thus formed 
hastily, and without reflection, a general will results, which 
is also void of reflection. 

If, amidst these disadvantages, the assembly were left to 

* Every one knows of how much importance it was, m the Roman 
commonwealth, to assemble the people m one place rather than another 
In order to change entirely the nature of their resolutions, it was often 
sufficient to hide from thorn, or let them see, the Capitol. 
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themselves, and nobody had an interest to lead them into 
error, the evil, though very great, would not however be 
extreme, because such an assembly never being called upon 
but to determine upon an affirmative or negative (that is, only 
having two cases to choose between), there would be an equal 
chance of their choosing either, and it might be hoped that 
at every other turn they would take the right side 

But the combination of those who share either m the actual 
exercise of the public power, or in its advantages, do not 
thus allow themselves to sit down m inaction. They wake, 
while the people sleep: entirely taken up with the thoughts 
of their own power, they live but to increase it. Deeply 
versed m the management of public business, they see at once 
all the possible consequences of measures And, as they have 
the exclusive direction of the springs of government, they 
give rise, at their pleasure, to every incident that may in¬ 
fluence the minds of a multitude who are not on their guard, 
and who wait for some event or other that may finally^deter- 
mine them. 

It is they who convene the assembly, and dissolve it * it is 
they who offer propositions, and make speeches to it Ever 
active m turning to their advantage every circumstance that 
happens, they equally avail themselves of the tractableness 
of the people during public calamities, and its heedlessness 
m times of prosperity "When things take a different turn 
from what they expected they dismiss the assembly By 
presenting to it many propositions at once, and which are to 
be voted upon in the lump, they hide what is destined to 
promote their own private views, or give a colour to it, by 
pining it with things which they know will take hold of the 
mind of the people.* By presenting, m their speeches, 
arguments and facts which men have no time to examine, 

* It was thus the senate at Borne assumed to itself the power of 
laying taxes They promised, m the time of the war against the 
Veientes, to give pay to such citizens as would enlist, and to that end 
they established a tribute The people, solely taken up with the idea 
of not going to war at their own expense, were transported with so 
much joy, that they crowded at the door of the senate, and laying hold 
of the"hands of the sonators, oalled them their fathers — Nihil ungmm* 
accept am a plebe tanto g audio iraditur, concursum itaque ad cunam esse, 
prehensatasque exeunt mm manus, patres vere appellatos, &c. See Tit lav. 
book lv. 



176 


THE CONSTITUTION OE ENGLAND. 


they lead the people into gross, and yet decisive errors and 
the common-places of rhetoric, supported by their personal 
influence, ever enable them to draw to their side the majority 
of votes. 

On the other hand, the few (for there are, after all, some) 
who, having meditated on the proposed question, see the 
consequences of the decisive step which is just going to be 
taken, being lost m the crowd, cannot make their feeble 
voices to be heard amidst the universal noise and confusion. 
They have it no more m their power to stop the general 
motion, than a man m the midst of an army, on a march, has 
it in his power to avoid marching In the meantime, the 
people are giving the suffrages, a majority appears m 
favour of the proposal, it is finally proclaimed as the general 
will of all, and it is at bottom nothing more than the effect 
of the artifices of a few designing men, who are exulting 
among themselves. # 

■* I might confirm all these things hy numberless instances from 
ancient history, but if I may be allowed, m this case, to draw examples 
fi om my own country, et cel eh are domestic a factu^ I shall relate facts 
which will be no less to the purpose In Geneva, in the year 1707, a 
law was enacted, that a general assembly of the people should be held, 
every five years, to treat of the affairs of the republic but the magis¬ 
trates, who dreaded those assemblies, soon obtained from the citizens 
themselves the repeal of the law , and the first resolution of the people, 
m the first of those periodical assemblies (m the year 1712), was to 
abolish them for ever The piofound secieey with which the magis¬ 
trates prepared their proposal to the citizens on that subject, and the 
sudden maimer m winch the lattei, when assembled, weie acquainted 
with it, and made to give their votes upon it, have indeed accounted hut 
imperfectly foi this strange determination of the people, and the con¬ 
sternation which seized the whole assembly when the result of the 
suffrages was proclaimed, has confirmed many m the opinion that some 
unfair means had been used The whole tiansaction has boon kept 
secret to this day, but the common opinion on this subject, which has 
been adopted by M Rousseau m his Lett) es de la Montague , is this — 
The magistrates, it is said, had privately instructed the secretaries m 
whose eais the citizens were to whisper the suffrages when a citizen 
said appi elation, he was understood to approve the pioposal of the 
magistrates when he said rejection, , he was understood to i eject the 
periodical assemblies 

In the year 1738, the citizens enacted at once into laws a small code 
of forty-four articles, by one single line of which they bound themselves 
for ever to elect the four syndics (the chiefs of the council of the twenty- 
five), out of the members of the same council, whereas they were before 
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In a word, those who are acquainted with repnhlican 
governments, and, m general, wffio know the manner m 
which business is transacted in numerous assemblies, will 
not scruple to affirm that the few who are united, who take 
an active part m public affairs, and whose station makes 
them conspicuous, have such an advantage over the many 
who turn their eyes towards them, and are without union 
among themselves, that, even with a middling degree of 
skill, they can at all times direct, at their pleasure, the 
general resolutions, that, as a consequence of the very 
nature of things, there is no proposal, however absurd, to 
which a numerous assembly may not, at one time or other, 
he brought to assent,—and that laws would be wiser, and 
more likely to procure the advantage of all, if they were to 
he made by drawing lots, or casting dice, than by tbe suf¬ 
frages of a multitude # 

free in their choice They at that time suffered also the word approved 
to he slipped mto the law mentioned m the note m another page, which 
was ti{inscribed from a former code the consequence of which was to 
lender the magistiates absolute masters of the legislature 

The citizens had thus been successively stripped of all their political 
rights, and had little more left to them than the pleasure of being called 
a someign auembfi/, when they met (which idea, it must be confessed, 
pieserved among them a spirit of resistance which it would have been 
dangeious for the magistrates to provoke too far), and the power of at 
least 7 efusing to elect the four syndics Upon tins privilege the citizens, 
a few years ago (a D 1765 to 1768), made their last stand, and a sin¬ 
gular conjunction of circumstances having happened at the same time, 
to raise and preseive among them, during three years, an uncommon 
spirit of union and perseveiancc, they in the issue succeeded, m a great 
measure, to repair the injuries which they had been made to do to 
themselves lor two hundred years and more A total change has since 
that time been effected by foreign forces, m the government of the 
republic (a d 1782), upon winch this is not a proper place to make any 
observation 

* Although we may trace the free elements of the constitution of 
England to the assemblies of the Anglo-Saxons and Anglo Scandina¬ 
vians, yet we must not consider that those assemblies or IFitena-Gemotes 
consisted of the multitude of the people They consisted only of 
freemen, and did not include serfs, who were by far the most numerous 
class of the inhabitants —Ed 
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CHAPTER YI 

ADVANTAGES THAT ACCRUE TO THE PEOPLE PROM APPOINTING 
REPRESENTATIVES 

How, then, stall the people remedy the disadvantages that 
necessarily attend their situation ? How shall they resist 
the phalanx of those who have engrossed to themselves all 
the honours, dignities, and power m the state ? 

It will he by employing for their defence the same means 
by which their adversaries carry on their attack —it will be 
by using the same weapons as they do,—the same order,— 
the same kind of discipline 

They are a small number, and consequently easily united. 
—a small number must therefore be opposed to them, that 
a like union may also be obtained, It is because they are 
a small number, that they can deliberate on every occur¬ 
rence, and never come to any resolutions but such as are 
maturely weighed,—it is because they are few, that they 
can have forms which continually serve them for general 
standards to resort to, approved maxims to which they 
invariably adhere, and plans which they never lose sight of 
—here, therefore, I repeat it, oppose to them a small 
number, and yon will obtain the like advantages 

Besides, those who govern, as a farther consequence of 
their being few, have a more considerable share, conse¬ 
quently feel a deeper concern m the success, whatever it 
may he, of their enterprises. As they usually profess a 
contempt for their adversaries, and are at all times acting 
an offensive part against them, they impose on themselves 
an obligation of conquering They, in short, who are all 
ahve from the most powerful incentives, and ami at gaming 
new advantages, have to do with a multitude, who, wanting 
only to preserve what they already possess, are unavoidably 
liable to long intervals of inactivity and supnieness But 
the people, by appointing representatives, immediately gain 
to their cause that advantageous activity which they before 
stood m need of, to put them on a par with their adversaries, 
and those passions become excited in their defenders, by 
which they themselves cannot he actuated 
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Exclusively charged with the care of public liberty, the 
representatives of the people will be animated by a sense of 
the greatness of the concerns with which they are intrusted 
Distinguished from the bulk of the nation, and forming 
among themselves a separate assembly, they will assert the 
rights of which they have been made the guardians, with 
all that warmth which the esprit de corps is used to inspire ■* 
Placed on an elevated theatre, they will endeavour to render 
themselves still more conspicuous; and the arts and ambi¬ 
tious activity of those who govern will now be encountered 
by the vivacity and perseverance of opponents actuated by 
the love of glory 

Lastly, as the representatives of the people will naturally 
be selected from among those citizens who are most favoured 
by fortune, and will have consequently much to preserve, 
they will, even m the midst of quiet times, keep a watchful 
eye on the motions of power As the advantages they 
possess will naturally create a kind of nvakhip between 
them and those who govern, the jealousy which they will 
conceive against the latter will give them an exquisite degree 
of sensibility on every increase of their authority Like 
those delicate instruments which discover the operations of 
nature, while they are yet imperceptible to our senses, they 
will w r arn the people of those things which of themselves 
they never see but when it is too late; and their greater 
proportional share, whether of real riches, or of those which 
lie m the opinions of men, will make them, if ] may so 
express myself, the barometers that will discover, m its first 
beginning, every tendency to a change in the constitution f 

* If it had not been for an incentive of this kind, the English Com¬ 
mons would not have vindicated then light of taxation with ho much 
vigilance as they have done, against all enterprises (often perhaps in¬ 
voluntary) of the Lords. 

f All the above reasoning essentially requires that the representatives 
of the people should he united m interests with the people Wq shall 
soon see that this union really prevails in the English constitution, and 
may be called the masterpiece of it 

[Undoubtedly the real interests of the members of the House of 
Commons are united with the interests of the whole people "Nor can 
we apprehend that any measure, even with the present imperfect state 
of the representation, can be carried by the Commons that would m 
the least injure or endanger the real interests, and especially the credit 
of the country, but the assertion that this union formed the master- 
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CHAPTEE YII 

THE SUBJECT CONTINUED —THE ADVANTAGES THAT ACCRUE TO THE 

PEOPLE FROM THETR APPOINTING REPRESENTATIVES ARE VERY 

INCONSIDERABLE, UNLESS THEY ALSO ENTIRELY TRUST THEIR 

LEGISLATIVE AUTHORITY TO THEM 

The observations made m the preceding chapter arc so 
obvious, that the people themselves, m popular governments, 
have always been sensible of the truth of them, and never 
thought it possible to remedy, by themselves alone, the dis¬ 
advantages nccessarilv attending their situation 'Whenever 
the oppressions of their rulers have forced them to resort 
to some uncommon exertion of their legal powers, they have 
immediately put themselves under the direction of those 
few men who had been instrumental m informing and 
eneour gmg them and when the nature of the cireum- 
uUntiv has required any degree of firmness and perseverance 
in thei * conduct, they have never been able to attain the ends 
thov proposed to themsehes, except by means of the most 
explicit deference to those leaders whom they had thus 
appoint nl 

Bui, as these leaders, thus hastily chosen, are easily 
intimidated by the continual display w Inch is made before 
them of the terrors of power,—as that uni united confidence 
v inch the people now repose m them only takes place when 
public liberty is m the utmost danger, and cannot be kept 
up otherwise than by an extraoi din ary conjunction of cir¬ 
cumstances, m which those who govern seldom suffer them¬ 
selves to he caught more than once ,—the people have con¬ 
stantly sought to avail them selves *of the short intervals of 
superiority -which the chance of events had given them, for 
rendering durable those advantages which they knew would, 
of themselves, be but transitory, and for getting some 

piece of the English Constitution, when Do Lolme wrote, was an 
egiegious fallacy Be Lolme must he considered as describing at 
that time the spirit and principles of the English constitution, and not 
the actual practice of legislation and government, although even at 
that period the English government- and legislation were far superior to 
that of any other country m Europe — McL~\ 
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persons appointed, whose peculiar office it may "be to protect 
them, and w hom the constitution shall thencctorward 
recognise Thus it was that the people of Lacedaemon 
obtained their ephon , and the people of Lome their tribunes 

We grant this, will it he said, but the Roman people 
never allowed their tribunes to conclude anything definitively 3 
they, on the contrary, reserved to themselves the right of 
ratifying 1 any resolutions the latter should take This, 1 
answer, was the very circumstance that rendered the insti¬ 
tution of tribunes totally ineffectual in the event The 
people—thus wanting to interfere, with their own opinions, 
in the resolutions of those on whom they had, m their 
wisdom, deleimined entirely to roly—and endeavouring to 
settle vith a hundred thousand votes things which -would 
have been settled equally well by the votes of their advisers, 
—defeated m the issue every beneficial end of their former 
provisions and while they meant to pieserve an appearance 
of their soveieignty (a chimerical appearance, since it w as 
under the direction of others that they intended to vote), 
they fell hack into all those inconveniences winch we have 
before mentioned 

The senators, the consuls, the dictators, and the other 
great men m the republic, whom the people were prudent 
enough to fear, and simple enough to believe, continued 
still to nut with them, and play otl their political artifices. 
They continued to make speeches to thengf and still availed 
themselves of their privilege of changing at their pleasure 
the place and form, of the public meetings ’When they 
did not find it possible by such means to direct the resolu¬ 
tions of the assemblies, they pretended that the omens were 
not favourable, and under this pretext, or others of the 

* Bee Rousseau’s Social Contract 

f Valerius Maximus relates, that the tribunes of the people having 
offered to propose some regulations m regard 1o the price of corn, m a 
time of great scarcity, Scipio Nasica over-ruled the assembly merely 
by saying “ Silence, Romans 1 I know better than you what is expedient 
for the republic ”—Which words weie no sooner hoard by the people, 
than they showed by a silence full of veneration, that they were more 
affected by his authority, than by the necessity of providing for their 
own subsistence, Tacetc, quanto, Quintes f Plus ernm ego quam vos quid 
mpullica eapediai vntelhgo,^ Qud voce auditd, onum, plena vener afionu 
sUentio, major em ojm auctontaUs quam almentorim suotam curarn cgeranL 
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same kind, they dissolved tliem * And the tribunes, when 
they had succeeded so far as to effect an union among them¬ 
selves, thus were obliged to submit to the pungent mortifi¬ 
cation of seeing those projects which they had pursued with 
infinite labour, and even through the greatest clangers, irre¬ 
coverably defeated by the most despicable artifices 

When, at other times, they saw that a confederacy was 
carrying on wuth uncommon warmth against them, and 
despaired of succeeding by employing expedients of the 
above kind, or were afraid of diminishing their efficacy by a 
too frequent use of them, they betook themselves to other 
stratagems. They then conferred on the consuls, by the 
means of a short form of words for the occasion,! an abso¬ 
lute power over the lives of the citizens, or even appointed 
a dictator The people, at the sight of the state masquerade 
which was displayed before them, were sure to sink into a 
state of consternation. and the tribunes, however clearly 
they might see through the artifice, also trembled in their 
turn, when they thus behold themselves left without 
defenders $ 

At other times, they brought false accusations against the 
tribunes befor the assembly itself; or, by privately slander¬ 
ing them with the people, totally deprived them of their 
confidence. It was through artifices of this kind, that the 
people were brought to behold, without concern, the murder 
of Tiberius Gracchus, the only Komau that was really 
virtuous—the only one who truly loved the people. It was 
also m the same manner that Gains, who was not deterred 
by his brother’s fate from pursuing the same plan of conduct, 
was m the end so entirely forsaken by the people, that 
nobody could be found among them who would even lend 

* Quid emm majus esi, si dej/ure augurum queen irmts (says Tally, who 
was himself an augur, and a senator also), qu'hm posse a summns imperils 
ei summis polesiatdms comitiatus et concilia vel inslduta dim dl ere vel 
hahda resnndere ? Quid gravius, quam nem susceplam dmmi, si ums 
augur axitjm (id ost, ahum diem) dir mi ? See To Legib. lib. 11 § 12. 

f Videai consul ne quid detnmenh nespttbhm capiat , 

j tc The tribunes of the people,” says Livy, who was a great admirer 
of the anstocratical power, “ and the people themselves, durst neither 
lift up their eyes, nor even mutter, m the presence of the dictator.” 
Nec adversus diclatoriam mm, aid inhttm picks, aid ipsa plebs, attollere 
omlos, aut hiscere, audebant, See Tit. Liv. lib vi. § 16. 
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Mm a horse to fly from the fury of the nobles, and he was 
at last compelled to lay violent hands upon himself, while 
he invoked the wrath of the gods on his inconstant fellow- 
citizens 

At other times, they raised divisions among the people, 
formidable combinations broke out suddenly on the eve of 
important transactions and all moderate men avoided 
attending assemblies, where they saw that all was to be 
tumult and confusion 

In fine, that nothing might be wanting to the insolence 
with which they treated the assemblies of the people, they 
sometimes falsified the declarations of the number of the 
votes, and once they even went so far as to carry off the 
urns into which the citizens were to throw their suffrages # 


CHAPTER Till 


THE SUBJECT CONCLUDED—EEEECTS THAT HAVE RESULTED IN THE 
ENGLISH GOVERNMENT PROM THE PEOPLE’S POWER BEING COM¬ 
PLETELY DELEGATED TO THEIR REPRESENTATIVES 

But when the people have entirely trusted their power to a 
moderate number of persons, alfairs immediately take a 
widely different turn f Those who govern are from that 
moment obliged to leave off all those stratagems which had 
hitherto ensured their success Instead of those assem¬ 
blies which they affected to despise, and were perpetually 

* The reader, with respect to all the above observations, may see 
Plutarch’s Lives, particularly the lives ol the two Gracchi I must 
add, that I have avoided drawing any instance from those assemblies m 
which one half of the people were made to arm themselves against the 
other I have here only alluded to those times winch immediately 
either preceded or followed the third Panic war, as these are commonly 
called the best period oi the republic 
t This is an inaccurate asseition The power of the people of 
"England has never been entirely delegated to their representatives 
The power only of those who are qualified as electors cannot be con¬ 
sidered as the power of the whole people If the assertion of 
De Lolme were true it would amount to universal suffrage.— -Md. 
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comparing to storms, or to the current of the Euripus* and 
in regard to which they accordingly thought themselves at 
liberty to pass over the rules of justice, they now find that 
they have to deal with men who are their equals m point of 
education and knowledge, and their inferiors only m point 
of rank and form They, m consequence, soon find it 
necessary to adopt quite different methods, and, above all, be¬ 
come very careful not to talk to them any more about the sa¬ 
cred chickens, the white or Hack days, and the Sibylline books 
As they see their new adversaries expect to have a proper 
regard paid to them, that single circumstance inspires them 
with it as they see them act m a regular manner, observe 
constant rules, m a word, proceed with foim, they come to 
look upon them with respect, for the very same reason 
which makes them themselves to be reverenced by the 
people 

The representatives of the people, on the other hand, do 
not fail soon to procure for themselves every advantage that 
may enable them effectually to use the pov r crs with which 
they have been intrusted, and to adopt every rule of pro¬ 
ceeding that may make their resolutions to be truly the 
result of reflection and deliberation. Tims it was that the 
representatives of the English nation, soon after their first 
establishment, became formed into a separate assembly they 
afterwards obtained the liberty of appointing a president 
soon after, they insisted upon their being consulted^ on 
the last form of the acts to w T hieh they had given rise 
lastly, they insisted on thenceforth framing them themselves. 

In order to prevent any possibility of surprise m the 
course of their proceedings, it is a settled rule with them, 
that every proposition, or hill, must be read three times, at 
different prefixed days,+ before it can receive a final sanction 

* Tally makes no end of Ins similes on this subject Quod enm 
ftetuw, quern Ettupum, tot motus, tanfas et tap, van as halerc putatn 
agdutim/es Jiuctuum, quart i at, perturlationes et quantos astm halet ratio 
comitiomw ? See Oiat pro Muraenft -— Concto, savs lie, m another place, 
qua bx vmperitibhimis constat, fyc To Amicitid, § 25, 

f It has occasionally been found expedient to pass a law without 
delay This is done, as was lately the case m regaicl to the funeral of 
the Puke of Wellington, by placing that day commercially as if it were 
Sunday By suspending the standing orders, the bill to that effect was 
read three times in both Houses in one day — Ed 
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and before each reading of the bill, as well as at its first 
introduction, an express resolution must be taken to continue 
it under consideration Tf tbe bill be rejected m any one of 
those several operations, it must be dropped, and cannot be 
proposed again during the same session x 

Tbe Commons have been, above all, jealous of tbe freedom 
of speech in their assembly They have expressly stipulated, 
as we have mentioned above, that none of their words or 
speeches should be questioned m any place out of their 
House In fine, in order to keep their deliberations free 
from every kind of influence, they have denied their presi¬ 
dent the right to give his vote, or even his opinion they 
moreover hai e settled it as a rule, not only that the king 
could not send to them any express proposal about laws, or 
other subjects, but oven that his name should never be men¬ 
tioned in the deliberations f 

But that circumstance which, of all others, constitutes 
the superior excellence of a government m which the people 
act only through their representatives, that is, by means of 
an assembly formed of a moderate number of persons, and 
in which it is possible for every member to propose new 
subjects, and to argue and to canvass the quesiions that 
arise,—is, that such a constitution is the only one capable 
of the immense advantage (of -which peihaps 1 did not 
convey an adequate idea to the reader yhen 1 mentioned it 
before} ) of putting into the hands of the people the moving 
springs of the legislative authority 

In a constitution where the people at large exercise the 

* It is, mm cover, a settled rule m the House of Commons, that no 
membei is to speak moie than once m the home debate When tbe 
number and naime ot tbo clauses ot a bill require that it should bo 
discussed m a free marnier, a committee ih appointed lor the purpose, 
who are to make their report afterwards to the House When tbo sub¬ 
ject is of impoitnnee, tins committee is formal of, the wlsole House, 
winch still continues to sit m tbe same place, but- m a less solemn 
manner, and under another president, who is called the < hairman of the 
commit tee. hi order to lorm the House again, tho mace is replaced on 
the table, and tho Speaker goes again into lus chair, 

f If any person should mention m his speech, what the king makes 
sliovUl he, too aid he glad to see, &c he would be immediately catted to 
Older, for attempting to inftvrure the debate, 

J See chap iV, of. this book. 
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function of enacting the laws, as it is only to those persons 
towards whom the citizens are accustomed to turn their eyes, 
that is, to the very men who govern, that the assembly have 
either time or inclination to listen, they acquire, at length, 
as has constantly been the case m all republics, the exclusive 
right of proposing, if they please, when they please, m what 
manner they please a prerogative this, of such extent, that 
it would suffice to put an assembly, formed of men of the 
greatest parts, at the mercy of a few dunces, and renders 
completely illusory the boasted power of the people JNay 
more, as this prerogative is thus placed in the very hands of 
the adversaries of the people, it forces the people to remain 
exposed to their attacks, m a condition perpetually passive, 
and takes from them the only legal means by which they 
might effectually oppose their usurpations 

To express the whole m a few words—A representative 
constitution places the remedy m the hands of those who 
feel the disorder x but a popular constitution places the 
remedy in the hands of those who cause it and it is neces¬ 
sarily productive, m the event, of the misfortune—of the 
political calamity, of trusting the care and the means of 
repressing the invasions of power, to the men who have the 
enjoyment of power. 


CHAPTER IX. 

A FARTHER DISADVANTAGE OE REPUBLIC AX GOVERNMENTS —THE 
PEOPLE ARE NECESSARILY BETRAYED BY THOSE IN WHOM THEY 
TRUST 

However, those general assemblies of a people who were 
made to determine upon things which they neither under- 

* If a popular constitution is construed to mean that m which the 
authority of the multitude prevails, there would ho no security against 
anarchy, which eventually would end m despotism The only free 
government which can practically exist is one which is based on equita¬ 
ble representative legislation A disproportionately great number of 
representatives would also render a legislative representative assembly 
far less practically deliberative than if the assembly were confined to a 
moderate number. Probably all the lotten boroughs m England might 
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stood nor examined,—that general confusion in which the 
ambitious could at all times hide their artifices, and carry on 
their schemes with safety,—were not the only evils attend¬ 
ing the ancient commonwealths There was a more secret 
defect, and a defect that struck immediately at the very 
vitals of it, inherent m that kind of government 

It was impossible for the people ever to have faithful 
defenders. Neither those whom they had expressly chosen, 
nor those whom some personal advantages enabled to govern 
the assemblies (for the only use, I must repeat it, which the 
people ever make of their power, is either to give it away, 
or allow it to be taken from them), could possibly be united 
to them by any common feeling of the same concerns As 
their influence put them, m a great measure, upon a level 
with those who weie invested with the executive authority, 
they cared little to restrain oppressions out of the reach of 
which they saw themselves placed Nay, they feared they 
should thereby lessen a power which they knew was one day 
to be their own, if they had not even already an actual 
share m it * 

Thus, at Borne, the only end which the tribunes ever pur¬ 
sued with any degree of sincerity and perseverance, was to 
procure to the people, that is, to themselves, an admission 
to all the dliferent dignities m the republic After having 
obtained that a law should he enacted for admitting 
plebeians to the consulship, they procured for them the 
liberty of intermarrying with the patricians. They after¬ 
wards rendered them admissible to the dictatorship, to the 
office of military tribune, to the censorship m a word, the 
only use they made of the power of the people was to in¬ 
crease privileges which they called the privileges of all, 
though they and their friends alone were ever likely to have 
the enjoyment of them 

be disfranchised with great legislative advantage, even if no now 
members were elected to i eplaco their present representatives, by an 
extended representation of largo towns and counties —Ed 

* How could it be expected that men who entertained views of being 
preetors, would endeavour to restrain the power of the pradors,—t hat 
men who aimed at being one day cousuls, would wish to limit the power 
of the consuls,—that men whom their influence among the people made 
sure of getting into the senate, would seriously endeavour to confine 
the authority of the senate ? 
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Wo do not find that they ever employed the power of the 
people m things really beneficial to the people We do not 
find that they ever set bounds to the terrible power of its 
magistrates,—that they ever repressed that class of citizens 
who knew how to make their crimes pass un censured,—m a 
word, that they ever endeavoured, on the one hand to regu¬ 
late, and on the other to strengthen, the judicial power, 
precautions these, without which men might struggle to the 
end of time, and never attain true liberty * 

And indeed the judicial pow r er, that sure criterion of the 
goodness of a government, was alw ays, at Rome, a mere in¬ 
strument of tyranny. The consuls were at all tunes invested 
■with an absolute power over the lives of the citizens The 
dictators possessed the same right, so did the praffors, the 
tribunes of the people, the judicial commissioners named by 
the senate, and so, of course, did the senate itself and the 
fact of the three hundred and seventy deserters wdiom it 
commanded to be thrown at one time, as Livy relates, from 
the Tarpcian rock, sufficiently show r s that it well knew how 
to exert its power upon occasion 

It even may be said, that, at Rome, the power of life and 
death, or rather the right of killing, was annexed to every 
kind of authority whatever, even to that which results from 
mere influence, or wealth , and the only consequence of the 
murder of the Gracchi, which was accompanied by the 
slaughter of three hundred, and afterwards of four thousand 
unarmed citizens, whom the nobles knocked on the head, was 
to engage the senate to erect a temple to Concord The 
Lex Porcia de tergo cwmm, which has been so mueli cele¬ 
brated, was attended with no other effect than that of more 
completely securing, against the danger of a retaliation, 
such consuls, praetors, quaestors, &c , as, like Verres, caused 
the inferior citizens of Rome to be scourged with rods, and 
put to death upon crosses, through mere caprice and 
cruelty f 

* Without such precautions, laws must always be, as Pope ex¬ 
presses it, 

u Still tor the strong too weak, the weak too strong.” 

f If we turn our eyes to Lacedaemon, wo shall see, from several 
instances of the justice of the ephon, that matters wore little better 
ordered there, m regaid to the administration of public justice And 
m Athens itself, the only one of the ancient commonwealths m which 
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In fine, nothing can more completely bhow to what degree 
the tribunes had forsaken the interests of the people, whom, 
they were appointed to defend, than the fact of their having 
allowed the senate to invest itself with the power of tax¬ 
ation they even suffered it to assume to itself the power, 
not only of dispensing w ith the laws, but also of abrogating 
them A 

In a word, as the necessary consequence of the communi¬ 
cability of power, a circumstance essentially inherent m the 
republican form of government, it is impossible for it ever 
to be restrained within certain rules. Those who are m a 
condition to control it, from that very arc uni stance become 
its defenders. Though they may have risen, as we may sup¬ 
pose, from the humblest stations, and such as seemed totally 
to preclude them from all ambitious -news, they Ime no 
sooner reached a certain degree of eminence, than they 
begin to aim higher Their endeavours had at first no other 
object, as they'professed, and perhaps with sincerity, than 
to'see the laws impartially executed* their only view now is 
to set themselves above them, and seeing themselves raised 
to tlie level of a class of men who possess all the power and 


the people seem to ha\e enjoyed any degree of real liberty we see the 
maginticites proceed ueaily m the same manner as the) now do among 
the Turks and 1 thmk no other proof needs to be guen than the story 
of Unit barber m tho Puirus, who having spread about the town the 
news of the overthrow of the Athenians m fchedy, which he had hoard 
from a stranger who had stopped at his shop, was put to the tortures 
by the command ot the archoiiH, because ho could not tell the name of 
his author —See Pint Life of Ninths 

* There are frequent instances of the consuls taking away fiom tho 
Capitol the tables of the laws passed under their predecessors Nor 
was this, as we might at first be tempted to believe, an act of violence 
which success alone could justify , it van a consequence of the acknow¬ 
ledged power enjoyed by the senate, eujui eraf (jrammmnm judicium rh 
jure tegum, as we may see m several places m Tull). JNay, tho augurs 
themselves, as this author informs us, enjoyed the same privilege ‘‘If 
laws had not been laid before the people m the legal form, they (the 
augurs) may set them aside, as was done with respect to tho lex 
Tali a, by tho decree of tho college, and to the Leges hma, by the advice 
of Phillip, who was consul aud augur ” legem, si non jure t ogata eel, 
lolleie imsmit , utTatmm , demto oollegii, ut JUmas, oonsdio Ptulqrgi, 
conuihs et auguris,— See De leg id, lib. u. § 12, 
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enjoy all the advantages of the state, they make haste to 
associate themselves with them # 

Personal power and independence oil the laws, being m 
such states the immediate consequence of the favour of the 
people, they are under an unavoidable necessity of being 
betrayed. Corrupting, as it were, everything they touch, 
they cannot show a preference to a man, but they thereby 
attack his virtue, they cannot raise him, without immedi¬ 
ately losing him and weakening their own cause, nay, they 
inspire him with views directly opposite to their own, and 
send him to join and increase the number of their enemies 

Thus, at "Rome, after the feeble barrier which excluded 
the people from offices of power and dignity had been thrown 
down, the great plebeians, whom the votes of the people 
began to raise to those offices, were immediately received 
into the senate, as has been just now observed From that 
period, their families began to form, m conjunction with the 
ancient patrician families, a new combination, or political 
association of persons,+ and as this combination was formed 
of no particular class of citizens, but of all those who had 
influence enough to gam admittance into it, a single over¬ 
grown head was now to be seen in the republic, which, con¬ 
sisting of all who had either wealth or power of any kind, 
and disposing at will of the laws and the power of the 
people,J soon lost all regard to moderation and decency 

* Which always proves an easy thing It is in commonwealths the 
particular care of that class of men who aie at the head of the state, to 
keep a watchful eye over the people, m order to draw over to their own 
party any man who happens to acquire a eonsideiable influence among 
them , and this they are (and indeed must he) the more attentive to do, 
in pioportion as the nature of the government is more democratical 

The constitution of Rome had even made expiess piovisions on that 
subject Not only the censors could at once remove any citizen into 
what tribe they pleased, and even into the senate (and we may easily 
behove that they made a political use of this privilege) , but it was 
moreover a settled rule, that all persons who had been promoted to any 
public office by the people, such as the consulship, the seddeship, or 
tribuneship, became, i<pso facto^ members of the senate —Sec Middleton’s 
Dissertation on the Homan Senate . 

f Called nohtes and nohihtas 

j It was, m several respects, a misfoitune for the people of Rome, 
whatever may have been said to the contrary by the writers on this 
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Every constitution, therefore, whatever may be its form, 
which does not provide lor mcorn cmences of the kind here 
mentioned, is a constitution essentially imperfect It is in 
man himself that the source of the evils to be remedied lies, 
general precautions therefore can only pre\ ent them. If it 
he a fatal error entirely to rely on the justice and equity of 
those who govern, it is an error no less dangerous to 
imagine, that, while \irtue and moderation are the constant 
companions of those who oppose the abuses of power, all 
ambition, all thirst after dominion, have retired to the other 
party 

Though wise men, led astray by the power of names, and 
the heat of political contentions, may sometimes lose sight 
of what ought, to be their real aim, they nevertheless know 
that it is not against the Jppn, the Cormcaun, the (Jethegi, 
hut against all those who can influence the execution of the 
laws, that precautions ought to be taken,—that it is not the 
consul, the praetor, the archon, the minister, the king, whom 
w r e ought to dread, nor the tribune, or the representative of 
the people, on whom wo ought implicitly to rely . but that 
all those persons, without distinction, ought to be the 
objects of our jealousy, wiio, by any methods, and under 
any names whatsoever, have acquired the means of* turning 
against each individual the collective strenglh of all, and 
have so ordered things around themselves, that whoever 
attempts to resist them, is sure to laid himself engaged 
alone against a thousand,* 

subject, that; the dint motion between the patricians and the plebeian^ 
was over abolished , though, to say the truth, tins was an event which 
could not be prevented, 

* The reflections ot Do Lolnie on democracies, are just, as far as 
respects democratical governments m Europe, and m a great degree m 
regards all the Bpanith American republics Not ho with respect to the* 
TJmted States ot America, 3t is fortunate for the latter, that instead 
of the inhabitants having been entangled with the disadvantages of 
ignorance, hereditary bigotry, and superstition, they at once carried 
with them to America political mtolhgcneo, and a determination 
to maintain civil and religious liberty The Anglo-American colonies 
advanced m prosperity, free institutions, wealth, and happiness, 
until their oppression by the British Oovernmont drove them to 
rebellion and independence, "When they achieved their liberty the 
people wore generally intelligent,*—their habits frugal and industrious,— 
their character virtuous. None were really poor,—none possessed 
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CHAPTEB X 

FUNDAMENTAL DIFFERENCE BETWEEN THE ENGLISH GOVERNMENT AND 
THE GOVERNMENTS JUST DESCRIBED —IN ENGLAND ALL EXECUTIVE 
AUTHORITY IS PLACED OUT OE THE HANDS OP THOSE IN WHOM THE 
PEOPLE TEUST—USEFULNESS OP THE POWER OP THE CROWN 

In what manner, then, has the English constitution con¬ 
trived to find a remedy for evils which, from the very nature 
of men and things, seem to he irremediable P How has it 
found moans to oblige those persons to whom the people 
have given up their power, to make them effectual and 
lasting returns of gratitude ?—those who enjoy an exclusive 
authority, to seek the advantage of all ?—those who make 
the laws, to make only equitable ones ? It has been by 
subjecting themselves to those laws, and for that purpose 
excluding them from all share m the execution of them 
Thus, the Parliament can establish as numerous a stand¬ 
ing army as it will, hut immediately another power comes 
forward, which takes the absolute command of it, fills all the 

great wealth, their ideas and their institutions were free from the 
thraldom of priestly and hierarchical tyranny The leaders who con¬ 
ducted their assemblies were men whose abilities were inoie solid than 
brilliant, more practical than theoiotical Notwithstanding their sepa- 
lation from the Bntish government, they had the good sense and dis- 
eunimation to adopt as the ground-work of then constitution and laws 
the principles, legislation, and civil institutions of the then most 
fiee government m the world, making a national chuich establishment, 
a titled hereditary nobility, and a loyal hereditary chief magistrate, the 
only remarkable exceptions They possessed all the advantages of an 
immense territory, with every variety of climate, and a soil yielding 
every kind of useful production, including every useful raw material, 
and "their rivers, lakes, and harbours, afforded every convenience for 
navigation, trade, and fisheries The language, history, laws, and lite¬ 
rature of England, were familiar to, and regarded as their own by in¬ 
heritance , and they had the peculiar good fortune of being governed at 
that critical period by honest men Their democratical form of govern¬ 
ment arose from necessity as well as choice, the constitutional laws 
of the new government were as nearly as possible accommodated to the 
ideas of the people , and although their chief magistrate is not heredi¬ 
tary, his power, while in authority, is m most i espects at least equal 
to that of the royal sovereign of the Bntish empire.— Ed* 
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posts in it, and directs its motion at its pleasure The Par¬ 
liament may lay new taxes , but immediately another power 
seizes the produce of them, and alone enjoys the advantages 
and glory arising from the disposal of it •* The Parliament 
may even, if you please, repeal the laws on which the safety 
of the subject is grounded, but it is not their own caprices 
and arbitrary humours, it is the caprices and passions of 
other men, which they will have gratified, when tiny shall 
thus have overthrown the columns of public liberty t 

And the English constitution has not only excluded from 
any share m the execution of the laws, those m whoni the 
people trust for the enacting them, hut it has also taken 
from them what would have had the same pernicious in¬ 
fluence on their deliberations-—the hope of ever invading 
that executive authority, and transferring it to themselves 

This authority has been made m England one single, indi¬ 
visible prerogative it has been made for ever the inalienable 
attribute of one person, marked out and ascertained before¬ 
hand by solemn laws and long-established custom , and all 
the active forces m the state have been left at Ins disposal 

In order to secure this prerogative still farther against 
all possibility of invasions from individuals, it has been 
heightened and strengthened by everything that can attract 
and fix the attention and reverence of the people. The 
power of conferring and withdraw mg places and emplov- 

* This is not correct Parliament, it is true, has alone the power of 
imposing new taxes, but the Crown cannot dispose of any menuo 
derived irom taxations until voted by Parliament, whether it be for the 
army, navy, ordnance, or any other purpose The estimates tor all ex¬ 
penditures are annually voted by the Parliament, The civil list, it is true, 
is voted at the beginning of each foi the whole reign If, to annual esti¬ 
mates, Parliament sanctioned the loans whuh have constituted the 
National Debt, tho Parliament also, and not the Crown, has appro¬ 
priated the revenue to pay the annual mfciest on that debt, and the 
Crown has not the power to divert a shilling of it to any other purpose. 
There is, however, an irregularity fraught with many abuses, ra making 
payments for salaries, &e to revenue uses, out ot revenues m their 
way to the Exchequer, which unscrupulously keeps out of sight some 
unjust pensions —Ed 

f Parliament, it is true, may repeal tho laws upon which the safely 
of the subject is grounded, if any Act to that effect were passed and 
received the royal assent, but not otherwise *—Ed 

0 
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ments lias also been added to it, and ambition itself lias 
thus been interested m its defence and service * 

A share m the legislative power has also been given to the 
man to whom this prerogative has been delegated, a passive 
share, indeed, and the only one that can, with safety to the 
state, be trusted to him, but by means of whieli he is 
enabled to defeat every attempt against Ins constitutional 
authority 

Lastly, he is the only self-existing and permanent power 
in the state The generals, the ministers of state, are so 
only by the continuance of his pleasure lie would even 
dismiss the Parliament itself, if ever he saw it begin to en¬ 
tertain dangerous designs, and he needs only to say one 
word to disperse every power m the state that may threaten 
his authority f Pormidablc prerogatives these \ but with 
regard to which we shall he inclined to lay aside our appre¬ 
hensions, if on one hand we consider the great privileges of 
the people by winch they have been counterbalanced, and, 
on the other, the happy consequences that result from their 
being thus united 

Prom this unity, and, if I may so express myself, this 
total sequestration of the executive authority, this advan¬ 
tageous consequence m the first place results—the attention 
of the whole nation is directed to one and the same object. 
The people, besides, enjoy this most essential advantage, 
which they would vamly endeavour to obtain under the 
government of many,—they can give their confidence, 
without giving power over themselves, and against them¬ 
selves , they can appoint trustees, and yet not give them¬ 
selves masters 

Those men to whom the people have delegated the power 
of framing the laws, are thereby made sure to feel the whole 
pressure of them. They can increase the prerogatives of 

* Although the power of conferring and withholding place anil em¬ 
ployment is vested m the Crown, vet this prerogative can never be dan¬ 
gerously exercised, as members of the House of Commons, accepting 
office under the Crown, must vacate their scats and go to their consti¬ 
tuents and be re-elected, or, m other words, to have their appointment 
approved of by those who sent them to Parliament,— JBd, 

t Those prerogatives are ridiculously exaggerated If they should 
ever be exercised, a revolution would be the inevitable consequence.—-AH. 
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the executive authority, but they cannot invest themselves 
with it they have it not m their power to command its 
motions, they only can unbind its hands. 

They are made to derive their importance from (nay, they 
are indebted lor their existence to ) the need m which that 
power stands of their assistance , and they know that they 
would no sooner have abused the trust of the people, and 
completed the treacherous work, than they w r ould see them¬ 
selves dissolved, spumed, like instruments now spent and 
become useless 

This same disposition of things also prevents m 
England that essential defect, inherent m the govern¬ 
ment of many, which has been described m the preceding 
chapter. 

In that sort of government, the cause of the people, as 
has been observed, is continually deserted and betrayed 
The arbitrary prerogatives of the governing pow r ers are at 
all times either openly or secretly favoured, not only by 
those m whose possession they are,—not only by those who 
have good reason to hope that they shall at some future 
time share in the exercise of them,—but also by the whole 
crowd of those men who, m consequence of the natural 
disposition of mankind to over-rate their own advan¬ 
tages, fondly imagine, either that they shall one day 
enjoy some branch of this governing authority, or that 
they are even already, m some way or other, associated 
to it 

13ut as tins authority has been made, m England, the 
indivisible, inalienable attribute of one alone, all other 
persons in the state are, ipso facto , interested to confine 
it within its duo bounds Liberty is thus made the com¬ 
mon cause of all, the laws that secure it are supported by 
men of every rank and order; and the Habeas Corpus Act, 
for instance, is as zealously defended by the first nobleman 
m the kingdom as by the meanest subject. 

Even the minister himself, in ’consequence of this 
inalienability of the executive authority, is equally interested 
with his fellow-citizens to maintain the laws on which 
public liberty is founded. He knows, m the midst of his 
schemes for enjoying or retaining his authority, that a 
court-intrigue or a caprice may at every instant confound 
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him with the multitude, and the rancour of a successor, 
long kept out, send him to linger m the same prison 
which his temporary passions might tempt him to prepare 
for others 

In consequence of this disposition of things, great men 
are made to join m a common cause with the people, for 
restraining the excesses of the governing power; and, 
which is no less essential to the public welfare, they are 
also, from the same cause, compelled to restrain the excess 
of their own private power and influence , and a general 
spirit of justice becomes thus diffused through all parts of 
the state. 

The wealthy commoner, the representative of the people, 
the potent peer, always having before their eyes the view of 
a formidable power,—of a power, from the attempts of 
■which they have only the shield of the laws to protect them, 
and which would, m the issue, retaliate a hundred-fold 
upon thorn their acts of violence,—are compelled, both to 
wish only for equitable laws, and to observe them with 
scrupulous exactness 

Let, then, tho people dread (it is necessary to the preser¬ 
vation of their liberty), but let them never entirely cease to 
love the throne, that sole and indivisible seat of all the active 
powers m the state.* 

Let them know it is that, which, by lending an immense 
strength to the arm of justice, has enabled her to bring to 
account as well the most powerful as the meanest offender,— 
which has suppressed, and, if 1 may so express myself, weeded 
out all those tyrannies, sometimes confederated with, and 
sometimes adverse to, each other, which incessantly tend to 
grow up m the middle of civil societies, and are tho more 
terrible in proportion as they feel themselves to be less 
firmly established 

Let them know it is that, which, by making all honours 
and places depend on the will of one man, has confined 
withm private walls those projects, the pursuit of which, 
m former times, shook the foundations of whole states; 


* There are no people on earth more loyal and respectful than the 
inhabitants of these islands, but they do not dread the throne: on the 
contrary, they look up to it with admiration and confidence.— £d. 
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- lias changed into intrigues the conflicts, the outrages 
of ambition —and that those contentions which, m the 
present times, afford them only matter of amusement, 
are the volcanoes which set m flames the ancient com¬ 
monwealths 

It is that, which, leaving to the rich no other security for 
his palace than that which the peasant has for Ins cottage, 
has united his cause to that of the latter ,—the cause of the 
powerful to that of the helpless,—the cause of the man of 
extensive influence and connections to that of him who is 
without friends 

It is the throne above all, it is this jealous power, which 
makes the people sure that its representatives never w ill he 
any thing more than its representatives at the same time it 
is the ever-subsistmg Cartilage, which vouches to it for the 
duration of their virtue 


CHAPTER XI. 

THE POWER WHICH THE PEOPLE THEMSELVES EXERCISE 
THE ELECTION OP MEMBERS OP PARLIAMENT 

The English constitution having essentially connected 
the fate of the men to whom the people trust their power 
with that of the people themselves, really seems, by that 
caution alone, to have procured the latter a complete 
security 

However, as the vicissitudes of human affairs may, in 
process of time, realize events which at first had appeared 
most improbable, it might happen that the ministers of the 
executive power, notwithstanding the interest they them* 
selves have m the preservation of public liberty, and in 
spite of the precautions expressly taken to prevent the 
effect of their influence, should at length employ such 
efficacious means of corruption as might bring about a 
surrender of some of the laws upon which this public 
liberty is founded. And though we should suppose that 
such a danger w ould really be chimerical, it might at last 
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happen, that, conniving at a vicious administration, and 
being over liberal of the produce of general labour, the 
representatives of the people might make them suffer 
many of the evils which attend worse forms of government 

Lastly, as their duty does not consist only m preserving 
their constituents against the calamities of an arbitrary 
government, but moreover m procuring them the best admi¬ 
nistration possible, it might happen that they would manifest, 
m this respect, an indifference which would, m its conse¬ 
quences, amount to a real calamity 

It was, therefore, necessary that the constitution should 
furnish a remedy for all the above cases now, it is m 
the right of electing members of parliament, that this 
remedy lies * 

When the tune is come at which the commission given 
by the people to their delegates expires, they again assem¬ 
ble m their several towns or counties On these occasions 
they have it m their power to elect again those of their 
representatives whose former conduct they approve, and to 
reject those who have contributed to give rise to their 
complaints a simple remedy this, and which, only requiring, 
m its application, a knowledge of matters of fact, is entirely 
within the reach of the abilities of the people, hut a remedy, 
•at the same time, which is the most effectual that could be 
applied , for, as the evils complained of arise merely from 
the peculiar dispositions of a certain number of individuals, 
to set aside those individuals is to pluck up the evil by the 
roots 

But I perceive, that, in order to make the reader sensible 
of the advantages that may accrue so the people of 
England from their right of election, there is another of 
their rights, of which it is absolutely necessary that 1 should 
first give an account 

* This remark will be perfectly just when the people shall be more 
fairly represented m Parliament —M. 
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CHAPTER XII 

THE SUBJECT CONTINUED —LIBERTY OE THE PRESS 

As the evils that may he complained of in a state do not 
always arise merely from the defect of the laws, hut also^ 
from the non-execution of them,—and this non-execution of 
such a kind, that it is often impossible to subject it to any 
express punishment, or even to ascertain it by any previous 
definition,—men, m several states, have been led to seek for 
an expedient that might supply the unavoidable deficiency 
of legislative provisions, and begin to operate,^ as it were, 
from the point at which the latter begun to fail. I mean 
here to speak of the censorial power,—a power w T hich may 
produce excellent effects, but the exercise of which (contrary 
to that of the legislative power) must be left to the people 
themselves 

As the proposed end of legislation is not, according to 
what has been above observed, to have the particular inten¬ 
tions of individuals, upon every case, known and complied 
•with, but solely to have what is most conducive to the 
public good, on the occasions that arise, found out and 
established, it is not an essential requisite in legislative 
operations that every individual should he called upoiy to 
deliver his opinion and since this expedient, which at first 
sight appears so natural, of seeking out by the ad\ ice of 
all that which concerns all, is found liable, when carried mto 
practice, to the greatest inconveniences, we must not 
hesitate to lay it aside entirely But as it is the opinion of 
individuals alone which constitutes the check of a censorial 
power, this power cannot produce its intended effect any 
farther than this public opinion is made known and declared: 
the sentiments of the people are the only thing in question 
here . it is therefore necessary that the people should speak 
for themselves, and manifest those sentiments. A ^ parti¬ 
cular court of censure would essentially frustrate its in¬ 
tended purpose. it is attended, besides, with very great 
inconveniences. 
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As the use of such a court is to determine upon those 
cases which lie out of the reach of the laws, it cannot be 
tied down to any precise regulations As a farther conse¬ 
quence of the arbitrary nature of its functions, it cannot 
even be subjected to any constitutional check , and it con¬ 
tinually presents to the eye the view of a power entirely 
arbitrary, and which m its different exertions may affect, m 
the most cruel manner, the peace and happiness of indi¬ 
viduals. It is attended, besides, with this very pernicious 
consequence, that, by dictating to the people their judgments 
of men or measures, it takes from them that freedom of 
thinking which is the noblest privilege as veil as the 
fhmest support of liberty # 

We may theiefore look upon it as a farther proof of the 
soundness of the principles on which the English constitu¬ 
tion is founded, that it has allotted to the people themselves 
the province of openly canvassing and arraigning the con¬ 
duct of those who are invested with any branch of public 
authority, and that it has thus delivered into the hands of 
the people at large the exercise of the censorial power 
Every subject m England has not only a right to present 
petitions to the king, or to the houses of parliament, but he 
has a right also to lay his complaints and observations before 
the public, by means of an open press * a formidable right 
tins, to those who rule mankind, and which, continually dis¬ 
pelling the cloud of majesty by which they are surrounded, 


* Montesquieu and Rousseau, and indeed all Hie writers on this 
subject I have met with, bestow vast encomiums on the censorial 
tubunal that had been instituted at Rome they have not been aware 
that this power of censure, lodged m the hands of peculiar magistrates, 
with other discietionary powers annexed to it, was no other than 
a piece of state-craft, like those described m the preceding chapteis, and 
had been contrived by the senate as an additional mean of securing its 
authority Sir Thomas More has also adopted similar opinions on the 
subject, and he is so far from allowing the people to canvass the 
actions of their rulers, that, m his system of policy which he calls An 
Auount of Utopia (the happy region, ev and twos), he makes it death 
for individuals to talk about the conduct of government 
I feel a kind of pleasure, I must confess, to observe on this occasion, 
that though I have been called by some an advocate for power, 1 have 
carried my ideas of liberty farther than many writers who have men-' 
tioned that word with much enthusiasm. 
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brings them to a level with the rest of the people, and strikes 
at the very being of their authority 

And indeed this privilege is that which, has been obtained 
by the English nation with the greatest difficulty, and latest 
m point of time, at the expense of the executive power 
Freedom was in every other respect already established, when 
the English were still, with regard to the public expression 
of their sentiments, under restraints that may be called 
despotic. History abounds with instances of the severity 
of the Court of (Star-chamber, against those who presumed^ 
to write on political subjects. It had fixed the number of 
printers and printing-presses, and appointed a licenser, 
without whose approbation no book could be published, 
Besides, as this tribunal decided matters by its own single 
authority, without the intervention of a jury, it was always 
ready to find those persons guilty whom the court was 
pleased to look upon as such nor was it nideed without 
ground, that the Chief-Justice Coke, whose notions of liberty 
were somewhat tainted with the prejudices of the times m 
winch he lived, concluded the eulogiuins he bestowed on 
this court, with saying, that, “the right institution and 
orders thereof being observed, it doth keep all England m 
quiet.” 

After the Court of Star-chamber had been abolished, the 
Long Parliament, whose conduct and assumed power were 
little better qualified to bear a scrutiny, revived the regu¬ 
lations against the freedom of the press Charles the 
(Second, and after him James the Second, procured farther 
renewals of them. These latter acts having expired m the 
year 1692, were at this era, although posterior to the 
devolution, continued for two years longer, so that it was 
not till the year 1091, that, m consequence of the Parlia¬ 
ment’s refusal to prolong the prohibitions, the freedom of 
the press (a privilege which the executive power could not, 
it seems, prevail upon itself to yield up to the people) was 
finally established 

In what, then, does this liberty of the press precisely 
consist ? Is it a liberty left to every one to publish any 
thing that comes into bis head P—to c^umniate, to blacken, 
whomsoever he pleases ? No , the same laws that protect 
the person and the property of the individual, do also pro- 
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tect Ins reputation, and they decree against libels, when 
really so, punishments of much the same kind as are 
established m other countries # But, on the other hand, 

* There is nothing moie remarkable m the history of the British 
Constitution than the liberty which has been acquired by the pi ess, 
and although this freedom lias been sometimes carried to a licentious 
and pernicious extent, yet it would be difficult to dispute the soundness 
of the admonition given by Junius —-“Let it be impressed on your 
mmds, let it be instilled into youi childien, that the liberty of the press 
is the palladium of all the civil, political, and religious rights of an Eng¬ 
lishman ” It is also a remarkable fact, that the libeity of the pi ess does 
not exist m any country except m those m which the inhabitants speak, 
write, and legislate m the English language In icgai d to all political 
questions, m the Bntish empne and the United States of America, there 
is no restraint whatever m printing and publishing either truth or false¬ 
hood, and as far back as the time of the Commonwealth, an English 
]ury could not be found to give a verdict of guilty against John Bilburne. 
It is true that, since that period, frequent imprisonments, and the 
punishment of the pillory, have been inflicted tor political writings 
Daniel De Foe was placed m the pillory, and had his ears cut oil* tor 
wilting aitides which would now be considered ncithei extravagant nor 
libellous It is also tine, that during the Walpole administration, and 
until Fox’s Act of 32 G-eorge III c 60, the judges were always unwill¬ 
ing to allow the benefit of a verdict of guilty of prmtmg and publishing 
only, m cases of libel,—a spuifc which they unquestionably exemplified 
m the remarkable case of the Dean of St Asaph In regaid to libel, 
printed scandal, % e printed and published defamation of individual 
character, whether tending either to blacken the memory of one who is 
dead or the reputation of one who is living, is considered a far more 
serious offence than spoken scandal, and if a libel is found m a person’s 
handwi ltmg, he may be found guilty if he is not able fo prove that ho 
has not published it Thus, while the utmost political freedom of 
punting and publishing is allowed, the character of individuals is fully 
guai ded by the law of libel A ehaige of libel may be prosecuted either 
by indictment, criminal information, oi by an ordinary action. Until 
the Act 6 and 7 Yictoua, c 96, m a criminal prosecution it was im¬ 
material whether the libel were true or false, as m either case it tended 
to a breach of the peace, and therefore it was the provocation and not 
the_ falsehood which fell to he punished Under the Act 6 and 7 Vic¬ 
toria, c 96, stated m the preamble to be for the better protection of 
pnvate character, and for the more effectual securing the liberty of the 
press and preventing abuses, anotfor the exercising of the said liberty, 
the defendant, m an action for defamation, is permitted to give evidence 
m mitigation of the damages, whether he had made or offered an apology 
for such defamation And m any action for a libel contained in, a news¬ 
paper or periodical, it is competent for the defendant to plead that it 
was inserted without actual malice, and from gross negligence, and if 
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they do not allow, as in other states, that a man should be 
deemed guilty of a crime for merely publishing something 
m print; and they appoint a punishment only against him 
who has printed things that are m their nature criminal, 
and who is declared guilty of so doing by twelve of his 
equals, appointed to determine upon his case, with the pre¬ 
cautions w r e have before described 

The liberty of the press, as established in England, con¬ 
sists therefore (to define it more precisely) m this,—that 
neither the courts of justice, nor any other judges whatever, 
are authorized to take notice of writings intended for 
the press, but are confined to those which are actually 
printed, and must, in these cases, proceed by the trial by jury. 

It is even tins latter circumstance which more particularly 
constitutes the freedom of the press If the magistrates, 
though confined m their proceedings to cases of criminal 
publications, were to be the sole judges of the criminal 
nature of the things published, it might easily happen that, 
with regard to a point which, like this, so highly excites the 
jealousy of the governing powers, they would exert them¬ 
selves with so much spirit and perseverance, that they might, 
at length, succeed m completely striking off all the heads 
of the hydra 

he inserted m such newspaper or periodical a full apology foi the said 
libel, &c And if any poison threatens chief tly or indirectly to publish 
a libel, or proposes to abstain irom publishing a libel upon any other 
person, or otfeis to prevent the printing or publishing of any matter, 
with the view of extorting money or other valuables, or with intent to 
procure any peison an appointment or office ot protit or trust, such 
offender may, upon conviction, be sentenced to a term not exceeding 
three years And if any person shall maliciously publish a defamatory 
libel, knowing the same to be false, he is liable to imprisonment for two 
years, and such line as the Court shall award, and on conviction he shall 
he liable to such fine or imprisonment as the Court shall award , but the 
imprisonment, m ease of fine, is not to exceed one year And, upon trial, 
the ti utli of the matters charged shall be inquired into, but not m the 
view of a defence, unless it should be a public benefit that the matters 
charged should be published This Act has been extended to Ireland by 
the 8th and 9th Victoria, c 3f>, hut it does not extend to Scotland So 
jealously has the law of libel been framed with regard to private cha¬ 
racter, that M Peltier, who was prosecuted at the suit of the French 
Ambassador for a libel upon Napoleon Buonaparte, was found guilty 
and fined, notwithstanding one of tho most able defences ever pro¬ 
nounced, by his counsel the late Sir James Mackintosh — J$d* 
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Bub whether the authority of the judges he exerted at 
the motion of a private individual, or whether it he at the 
instance of the government itself, their sole office is to 
declare the punishment established hy the law it is to the 
jury alone that it belongs to determine on the matter of 
law, as well as on the matter of fact, that is, to determine, 
not only whether the writing which is the subject of the 
charge has really been composed by the man charged with 
having done it, and 'whether it he really meant of the person 
named in the indictment,—hut also whether its contents are 
criminal 

And though the law m England does not allow a man, 
prosecuted for having published a libel, to offer to support 
by evidence the truth of the facts contained m it* (a mode 
of proceeding wdncli v ould be attended with very mischievous 
consequences, and is every where prohibited), yet, as the 
indictment is to express that the facts are false, malicious, &c. 
and the jury, at the same tune, are sole masters of their 
•verdict,—that is, may ground it upon what considerations 
they please,—it is very probable that they would acquit the 
accused party, if the fact, asserted m the writing before them, 
were matter of undoubted truth, and of a general evil ten¬ 
dency They, at least, would certainly have it in their power 

And it is still more likely that this would be the case, if 
the conduct of the government itself was arraigned, because, 
besides this conviction, which wo suppose m the jury, of the 
certainty of the facts, they would also be influenced* by their 
sense of a principle generally admitted m England, and 
which, m a late celebrated cause, was strongly insisted upon, 
viz That “ though to speak ill of individuals deserved repre¬ 
hension, yet the public acts of government ought to lie 
open to public examination, and that it was a service done 
to the state to canvass them freely ”+ 

* And indeed this extreme security with which every man 
m England is enabled to communicate his sentiments to the 

# In actions for damages between individuals, the ease, if I xmstalie 
not, is different, and the defendant is allowed to pioduce evidence of the 
facts asserted by him 

f See Serjeant Glynn’s speech for Woodfall m the prosecution 
against the latter, by the Attorney-General, for publisliing Jumutfs 
Letter to the King 
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public, and tbe general concern which matters relative to 
the government are always sure to create, have wonderfully 
multiplied all lands of public papers Besides those which, 
being published at the end of every year, month, or week, 
present to the reader a recapitulation of every thing inte¬ 
resting that may have been done or said during their 
„respective periods, there are several others, which, making 
their appearance every day, or every other day, communi¬ 
cate to the public the several measures taken by tbe govern¬ 
ment, as well as the different causes of any importance, 
whether civil or criminal, that occur in the courts of justice, 
and sketches from the speeches either of the advocates, or the 
judges, concerned m the management and decision of them 
During the time the Parliament continues sitting, the votes 
or resolutions of the House of Commons are daily published 
by authority, and the most interesting speeches in boih 
houses are taken down m short-hand,^ and communicated to 
the public m print. 

Lastly, the private anecdotes m the metropolis and the 
country concur also towards filling the collection , and as 
the several public papers circulate, or are transcribed into 
others, m the different country towns, and even find their 
way into the villages, where every man, down to the 
labourer, peruses them with a sort of eagerness, every indi¬ 
vidual thus becomes acquainted with the state of the nation, 
from one end to the other, and by these means the general 
intercourse is such, that the three kingdoms seem as if they 
were one single town + 

And it is this public notoriety of all things that consti¬ 
tutes the supplemental power, or check, winch, we have 
abovo said, is so useful to remedy the unavoidable insulin* 

* Reporting, printing, and publishing the debates of Parliament, is 
contrary to the express privileges of either House , but permission to 
do it is tacitly, and m practice openly, given .—fld 

t Wo fear that JDe Lolme must have been ignorant of the vil¬ 
lages and country towns of England, when ho wrote this passage. One 
would suppose from it that every labourer and clown m England could 
read and understand the public papers and their political articles Be¬ 
sides, at that time the communications by post were very imperfect. 
Generally speaking, we doubt whether, even at the present time, the 
rural inhabitants of England are sufficiently educated to be able to read 
the public newspapers.— Ed. 
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ciency of tlie laws, and keep witlim their respective bounds 
all those persons who enjoy any share of public authority 

As they are thereby made sensible that all their actions 
are exposed to public view, they dare not venture upon those 
acts of partiality, those secret connivances at the iniquities 
of particular persons, or those vexatious practices which the 
man in office is but too apt to be guilty of, when, exercising 
his office at a distance from the public eye, and as it were in 
a corner, he is satisfied, that provided he be cautious, he may 
dispense with being just Whatever may be the kind of 
abuse m which persons m power may, m such a state of 
things, he tempted to indulge tin mi selves, the) are con¬ 
vinced that their irregularities will be immediately divulged. 
The juryman, for example, knows that his \erdict—the 
judge, that his direction to the jury—will presently be laid 
before the public and there is no man m offiie, but who 
thus finds himself compelled, m almost every instance, to 
choose between his duty, and the surrender of all his former 
reputation. 

It will, I am aware, be thought that I speak in too high 
terms of the effects produced b) the public newspapers. I 
indeed confess that all ike pieces contained in them are not 
patterns of good reasoning, or of the truest Attic wot, but, 
on the other hand, it scarcely ever happens that a subject in 
which the laws, or m general the public welfare, are* really 
concerned, fails to call forth some able writer, who, under 
some form or other, communicates to the public his obser¬ 
vations and complaints. I shall add hero, that, though an 
upright man, labouring for a while under a strong popular 
prejudice, may, supported by the consciousness of his inno¬ 
cence, endure with patience the severest imputations; the 
guilty man, hearing nothing m the reproaches of the public 
but what he knows to be true, and already upbraids himself 
with, is very far from enjoying any such comfort, and that, 
when a man’s own conscience takes part against him, the 
most despicable weapon is sufficient to wound him to the 
quick # 

. * I shall take this occasion to observe, that the liberty of the press 
is so far from being injurious to the reputation of individuals (as some 
persons have compJained), that it is, on the contrary, its surest guard. 
When there exist no means of communication with the public, every 
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Eyen tliose persons whose greatness seems most to 
set them abcrv e the reach of public censure, are not those 
who least feel its effects They have need of the suffrages 
of that vulgar whom they affect to despise, and who are, 
after all, the dispensers of that glory which is the real 
object of their ambitious cares Though all have not so 
much sincerity as Alexander, they have equal reason to 
exclaim ,—0 people r what toils do we not undergo, m older 
to gam your applause f 

I confess that in a state where the people dare not speak 
their sentiments but with a view to please the ears of their 
rulers, it is possible that either the prince, or those to whom 
he has trusted his authority, may sometimes mistake the 
nature of the public sentiments , or that, for want of that 
affection of which they are denied all possible marks, they 
may rest contented with inspiring terror, and make themselves 
amends m beholding the overawed multitudes smother their 
complaints 

But when the law gives a full scope to the people for the 
expression of their sentiments, those who govern cannot 
conceal from themselves the disagreeable truths which 
resound from all sides M They are obliged to put up even 
with ridicule, and the coarsest jests are not always those 
winch give them the least uneasiness Like the lion m the 
fable, they must bear the blows of those enemies whom 
they despise the most, and they are, at length, stopped 
short in their career, and compelled to give up those unjust 
pursuits which, they find, draw upon them, instead of 
that admiration which is the proposed end and re- 

one is exposed, without defence, to the secret shafts of malignity and 
envy. The man m ollicc loses his reputation, the merchant his credit, 
the private individual his chai actor, without so much as knowing either 
who are his enemies, or which way they eai ry on their attacks But 
when there exists a free press, an innocent man immediately brings the 
matter into open day, and crushes his adversaries at once, by a public 
challenge to lay before the public the grounds of their several impu¬ 
tations 

* Whatever may be the defects of the British press, it is rare indeed 
that the private character of any one is attacked, although political 
principles and conduct are never spared. The journal which either mali¬ 
ciously or wickedly attacks private character ’and reputation genially 
suffers more than the party attacked —j&V 
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ward of their labours, nothing but mortification and 
disgust. 

In short, whoever considers what it is that constitutes tho 
moving principle of what we eaJl great ailairs, and the in¬ 
vincible sensibility of man to the opinion of his fellow- 
creatures, will not hesitate to affirm, that if it v ere possible 
for the liberty of the press to e\ist m a despotic go\ em¬ 
inent, and (what is not less difficult) for it to exist without 
changing the constitution, this liberty would alone form a 
counterpoise to the power of tho prince If, for example, 
m an empire of tho East, a place could be found which, 
rendered respectable by the ancient religion of the people, 
might ensure safety to those who should bring thither their 
observations ot any kind, and from this sanctuary printed 
papers should issue, which, under a certain seal, might be 
equally respected, and which in their daily appearance should 
examine and freely discuss the conduct ol the cadis, the 
pashas, the vizir, the divan, and the sultan himself,—that 
would immediately introduce some degree of liberty.* 


CHAPTER XHL 

THE SUBJECT CONTINUED 

Anothub effect, and a very considerable one, of the liberty 
of tbo press is, that it enables the people effectually to exert 
those means which the constitution has bestowed on them, 
of influencing the motions of the government. 

It has been observed m a former place how it came to bo 
a matter of impossibility for any large number of men, whim 
obliged to act m a body, and upon the spot, to take any 
well-weighed resolution. But this inconvenience, which is 
the inevitable consequence of their situation, does in nowise 
argue a personal inferiority in them, with respect to the few 

# The liberty of the press has never existed, and never will exist, 
under a despotic government, and we may lay down as a principle that 
wherever the liberty of the press is restrained, civil, political, and 
religious liberty, if they ever existed, are also subverted.—i¥. 
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who, from some accidental advantages, are enabled to in¬ 
fluence their determinations It is not fortune, it is nature, 
that has made the essential differences between men, and 
whatever appellation a small number of persons, who speak 
without sufficient reflection, may affix to the general body 
of their fellow-creatures, the whole difference between the 
statesman, and many a man from among what they call the 
dregs of the people, often lies m the rough outside of the 
latter,—a disguise which may fall off on the first oppor¬ 
tunity and more than once has it happened, that from the 
middle of a multitude, m appearance contemptible, a Vinatus 
has been suddenly seen to rise, or a Spartacus to burst 
forth.^ 

Time, and a more favourable situation, are therefore the 
only things wanting to the people, and the freedom of the 
press affords the remedy to these advantages Through its 
assistance every individual may, at his leisure and m retire¬ 
ment, inform himself of every thing that relates to the 
questions on which he is to take a resolution. Through its 
assistance, a whole nation as it were holds a council, and 
deliberates, slowly indeed (for a nation cannot be informed 
like an assembly of judges), but after a regular manner, and 
with certainty Through its assistance, ail matters of fact 
are at length made cleai , and, through the conflict of the 
different answers and replies, nothing at last remains but 
the sound part of the arguments.t 

* Vmatus was a native of Lusitania (Portugal), who, from the 
station of a peasant, animated Ins countijmcn to rise m arms and 
fight tor fourteen years against the .Roman invaders of Ins native 
land, and for fourteen years made a valiant and gloi ions stand Unable 
to subdue him m the field, they caused Ins death by tieaehery. Bpar* 
tacus was a gladiator, who, during the tyranny of Manus and Nylla, 
headed a formidable insurrection of the slaves, and formed them into 
a disciplined army IFe fell commanding them m the battle in which 
they were utterly exterminated — B(L 

t This right of publicly discussing political subjects is alone a groat 
advantage to a people who enjoy it, and if the citizens of Geneva pre¬ 
served their liberty better than the people woi e able to do in the ol her com¬ 
monwealths of Switzerland, it was, I think, owing to the extensive right 
they possessed of making public remonstrances to their magistrates To 
these remonstrances, the magistrates (for instance the Council of Twenty* 
to which they were usually made) were obliged to give an answer. 
If this answer did not satisfy the remonstrating citizens, they tool time, 

P 
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Hence, though all good men may not thmk themselves 
obliged to concur implicitly m the tumultuary resolutions of 
a people whom their orators take pains to agitate, yet, on 
the other hand, when this same people, left to itself, perse¬ 
veres m opinions which have for a long tune been discussed 
m public writings, and from -which (it is essential to add) 
all enors concerning facts have been removed, such perse¬ 
verance is certainly a very respectable decision , and then it 
is, though only then, that we mav with safety say,—“ the 
voice of the people is the voice of God ” 

How, therefore, can the people of England act, -w hen, 
having formed opinions which may really be called their 
own, they think they have just cause to complain of the 
administration ? It is, as has been said above, by means of 
the right they have of electing their representatives, and 
the same metliod of general intercourse that has informed 
them with, regard to the objects of their complaints, will 
likewise enable them to apply the remedy to them. 

Through this medium they are acquainted witii the nature 
of the subjects that have been deliberated upon in the 
assembly of their representatives,—tiny are informed by 
whom the different motions were made,—by whom they 
were supportedand the maimer in which the suffrages 
are delivered, is such, that they always can know the names 
of those who have voted constantly for the advancement of 
pernicious measures. 1 * 

And the people not only know the particular dispositions 
of every member of the House of Commons, but, from the 

perhaps two or three weeks, to make a reply to it, which must also be 
answered, and the number of citizens who went up with each new 
remonstrance increased, according as they were thought to have reason 
on their side Thus, the remonstrances which were made on account 
of the sentence against Rousseau, and were delivered at first by only 
forty citizens, were afterwards often accompanied by about nine hun¬ 
dred This circumstance, together with the ceremony with which those 
remonstrances or representations were delivered, rendered them a great 
check on the conduct of the magistrates they were even still more 
useful to the citizens of Geneva as preventives than as remedies j 
and nothing was more hkely to deter the magistrates from taking 
a step of any kind than the thought that it might give rise to a repre¬ 
sentation 

* This remark is of great weight at the present time.— Ed* 
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general notoriety of affairs, have also a knowledge of the 
political sentiments of a great number of those whom their 
situation m life renders fit to fill a place m that House 
And availing themselves of the several vacancies that 
happen, and still more of the opportunity of a general elec¬ 
tion, they purify, either successively or at once, the legisla¬ 
tive assembly , and thus, without any commotion or danger 
to the state, they effect a material reformation m the views 
of the government 

I am aware that some persons will doubt these patriotic 
and systematic views, which I am here attributing to the 
people of England, and will object to me the disorders that 
sometimes happen at elections But this reproach, winch, 
by the way, comes with little propriety from writers who 
would have the people transact every thing m their own 
persons,—this reproach, I say, though true to a certain 
degree, is not, however, so much so, as it is thought by certain 
persons who have taken only a superficial survey of the 
state of things 

Without doubt, in a constitution m which all important 
causes of uneasiness are so effectually prevented, it is im¬ 
possible but that the people will have long intervals of 
inattention Being then suddenly called, from this state of 
inactivity, to elect representatives, they have not examined 
before-hand the merits of those who solicit their votes ; and 
the latter have not had, amidst the general tranquillity, any 
opportunity of making themsebes known to them. 

The elector, persuaded** at the same time that the person 
■whom he will elect wall be equally interested with himself 
m the support of public liberty, does not enter into laborious 
disquisitions, and from winch he sees Ik 4 may exempt himself 
Obliged, however, to give the preference to somebody, be 
forms his choice on motives which wmuld not be excusable, 
if it were not that some motives are necessary to make a 
choice, and that at this instant ho xs not influenced by any 
other, and indeed it must be confessed, that in the ordinary 
course of things, and with electors of a certain rank in life, 
that candidate who gives the best entertainment has a great 
chance to get the better of his competitors. 

* Time, if the elector be intelligent, and not duped, intimidated, or 
corrupted.— Ed. 
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But if the measures of government, and the reception of 
these measures in Parliament, by means of a too-complymg 
House of Commons, should ever be such as to spread a 
serious alarm among the people, the same causes which ha\ e 
concurred to establish public liberty, would, no doubt, 
operate again, and likewise concur in its support. A gene¬ 
ral combination would then be formed, both of those mem¬ 
bers of Parliament who have remained true to the public 
cause, and of persons of every order among the people. 
Public meetings, m such circumstances, would be appointed , 
general subscriptions would be entered into to support the 
expenses, whatever they might be, of such a necessary oppo¬ 
sition , and all private and unworthy purposes being sup¬ 
pressed by the sense of the national danger, the choice of 
the electors would then be wholly determined by the con¬ 
sideration of the public spirit of the candidates, and the 
tokens given by them of such spirit 

Thus were those parliaments formed which suppressed 
arbitrary taxes and imprisonments Thus was it that, under 
Charles II, the people, when recovered from that enthusiasm 
of affection with which they received a king so long perse¬ 
cuted, at last returned to him no parliaments but such as 
were composed of a majority of men attached to public 
liberty. Thus it was that, persevering m a conduct which 
the circumstances of the times rendered necessary, the 
people baffled the arts of the government, and Charles dis¬ 
solved three successive parliaments, without any other effect 
than that of having those same men rechosen, and set again 
in opposition to him, of whom he hoped he had rid himself 
for ever 

For was James the Second happier m his attempts than 
Charles had been This prince soon experienced that his 
Parliament was actuated by the same spirit as those which 
had opposed the designs of his late brother; and having 
suffered himself to be led into measures of violence, instead 
of being better taught by the discovery he made of the real 
sentiments of the people, his reign was terminated by that 
catastrophe with which every one is acquainted. 

Indeed, if we combine the right enjoyed by the people of 
England, of electing their representatives, with the whole of 
the English government, we shall become continually more 
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and more sensible of the excellent effects that may result 
from that right. All men m the state are, as has been before 
observed, really interested m the support of public liberty. 
Nothing but temporary motives, and such as are quite pecu¬ 
liar to themselves, can induce the members of any House of 
Commons to connive at measures destructive of this liberty 
The people, therefore, under such circumstances, need only 
change these members m order effectually to reform the 
conduct of that House, and it may fairly be pronounced 
beforehand that a House of Commons, composed of a new 
set of persons, will, from this bare circumstance, be m the 
interests of the people. 

Hence, though the complaints of the people do not always 
meet with a speedy and immediate rediess (a celerity winch 
would be the symptom of a fatal unsteadiness in the con¬ 
stitution, and would sooner or later bring on its rum) , yet, 
when we attentively consider the nature and the resources 
of this constitution, wc shall not think it too bold an asser¬ 
tion to say that it is impossible but that complaints m 
which the people persevere (that is, well-grounded com¬ 
plaints) will sooner or later be redressed. 


CHAPTER XIV, 

EIGHT OF IffiSJSTANOF. 

But all those privileges of the people, considered in them¬ 
selves, are but feeble defences against the real strength of 
those who govern. All those provisions, all those reci¬ 
procal rights, necessarily suppose that things remain in their 
legal and settled course . what would then bo the resource of 
the people, it ever the prince, suddenly freeing himself from 
all restraint, and throwing himself, as it were, out of the 
constitution, should no longer respect either the person or 
the property of the subject, and either should make no 
account of his conventions with the Parliament, or attempt 
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to force it implicitly to submit to Ins 'will ?—If would be 
resistance * 

Without entering here into the discussion of a doctrine 
which would lead us to inquire into the first principles of 
civil government, consequently engage us m a long disqui¬ 
sition, and with regard to which, besides, persons free from 
prejudices agree pretty much in their opinions, I shall only 
observe here (and it will be sufficient for my purpose) that 
the question has been decided m favour of this doctrine by 
the laws of England, and that resistance is looked upon by 
them as the ultimate and lawful resource against the vio¬ 
lences of power 

It was resistance that gave birth to the Great Charter, 
that lasting foundation of English liberty, and the cx cesses 
of a power established by force were also restrained by 
force f It has been by the same means that, at different 
times, the people have procured the confirmation of the 
same charter Lastly, it has also been the resistance to a 

# Ifc is to resistance to tyranny and injustice that we owe the preser¬ 
vation of our common laws, and all f lie statutes winch secure our civil, 
political, and ichgious liberties Those lights can never bo termed 
concessions from the Crown , they were meie acts by winch the save* 
reign enteied mto new contracts, and by which he bound himself not to 
invade the natural and legal liberties of his subjects It was by resist¬ 
ance that King John was compelled to sign Magna Charta , and it was 
resistance that subsequent kings weie not only obliged to confirm 
that charter, but to enter into fresh contracts binding them not to exer¬ 
cise tyrannical assumptions It was resistance that gave us the Pei ltion 
of Right, the Habeas Corpus Act, the Bill of Rights, the Reform Act («)» 
and Free Trade But when laws are constitutionally passed, no people 
are so remarkable as the subjects of Great Britain for implicitly obey¬ 
ing those laws. By resistance we do not mean direct opposition to the 
laws, but the moral weight of public opinion, as expressi d out of doors 
and m Parliament, against bad and pernicious laws, or the measures of 
an unjust ministry, or against the Crown itself if it should attempt an 
undue or severe exercise of prerogative — lEd 

f Lord Lyttelton says, extremely well, m Ins Persian Letters,—P If 
the privileges of the people of England be concessions from the Crown, 
is not the power of the Crown itself a concession from the people ?” 
It might be said with equal ti utli, and somewhat more m point to tho 
subject of this chapter,—If the privileges of the people be an encroach¬ 
ment on the power of kings, the power itself of kings was at first an 
encroachment (no matter whether effected by surprise) on the natural 
liberty of the people 

(a) See Supplementary Illustrations, No 11. 
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king who made no account of his own engagements that 
has, in the issue, placed on the throne the family which is 
now m possession of it # 

This is not all this resource, w r hich till then had only 
been an act of force opposed to other acts of force, was, at 
that sera, expressly recognised by the law itself The Lords 
and Commons, solemnly assembled, declared that “ King 
James the Second, having endeavoured to subvert the con¬ 
stitution of the kingdom, by breaking the orgmal contract 
between king and people, and having violated the funda¬ 
mental laws, and withdraw n himself* had abdicated the 
government, and that the throne w T as thereby vacant ”f 

And lest those principles, to which the revolution thus 
gave a sanction, should, m process of time, become mere 
arcana of state, exclusively appropriated, and only known 
to a certain class of* subjects, Lie same act, we have just 
mentioned, expressly ensured to individuals the right of 
publicly preferring complaints against the abuses of govern¬ 
ment, and, moreover, of being provided with arms for their 
own defence Judge Blackstone expresses himself in the 
following terms, m his Commentaries on the Laws of Eng¬ 
land —“ To vindicate these rights, when actually violated 
or attacked, the subjects of England are entitled, in the 
first place, to the regular administration and free course 
of justice m the courts of law , next, to the right of peti¬ 
tioning the King and Parliament for redress of grievances; 
and, lastly, to the right of having and using arms for self- 
preservation and defence.” 

Lastly, tins right of opposing violence, m whatever shape, 
and from whatever quarter It may come, is so generally 
acknowledged, that the courts of law have sometimes 
grounded their judgments upon it. I shall relate on this 
head a fact which is somewhat remarkable. 

A constable, being out of bis precinct, arrested a woman 
whose name w r as Anne Defans; one Tooly took hem part, 
and, in the heat of the fray, killed the assistant of the con¬ 
stable 

Being prosecuted for murder, be alleged, in his defence, 

* See Note, Chap XVII. 

f The Bill of Bights has smeo given a new sanction to all these prin¬ 
ciples 
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that the illegality of the imprisonment w as a sufficient pro¬ 
vocation to make the homicide excusable, and entitle him to 
the benefit of clergy. The jury, having settled the matter 
of fact, left the criminality of it to be decided by the judge, 
by returning a special verdict. The cause was adjourned to 
the Queen’s Bench, and thence again to Serjeants’ Inn, for 
the opinion of the twelve judges Here follows the opinion 
delivered by Chief Justice Holt, m giving judgment.— 

“ If one be imprisoned upon an unlawful authority, it is a 
sufficient provocation to all people, out of compassion, much 
more so when it is done under colour of j usttce, and v hen the 
liberty of the subject is invaded, it is a provocation to all 
the subjects of England. A man ought to be concerned for 
Magna Ckarta and the laws; and if any one against law 
imprison a man, he is an offender against Magna Oharta,” 
After some debate, occasioned chiefly by Tooly’s appearing 
not to have known that the constable was out of Ins precinct, 
seven of the judges were of opinion that Hit 1 prisoner was 
guilty of manslaughter, and he was admitted to the benefit 
of clergy. * 

But it is with respect to this right of an ultimate resist¬ 
ance that the advantage of a free press appears m a most 
conspicuous light As the most important rights of the 
people, without the prospect of a resistance which overawes 
those who should attempt to violate them, are little more 
than mere shadows, so this right of resisting, itself, is but vain 
when there exist no means of effecting a general union be¬ 
tween the different parts of the people. 

Private individuals, unknown to each other, are forced to 
hear m silence injuries m which they do not see other people 
take a concern. Left to their own individual strength, they 
tremble before the formidable and ever ready power of those 
who govern; and as the latter well know (and are oven apt 
to over-rate) the advantages of their own situation, they 
think that,they may venture upon any tiling. 

But when they see that all their actions are exposed to 
public view,—that, m consequence of the eiderity w ith which 
all things become communicated, the whole nation forms, 

* See Reports of Cases argued, debated, and adjudged, w Banco 
Regina, m the time of Queen Anne. 
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as it were, one continued irritable body, no part of which 
can be touched without exciting an umvei sal tiemor ,—they 
become sensible that the cause of each individual is really 
the cause of all, and that to attack the low est among the 
people is to attack the w hole people. 

Here, also, we must lemark the error of those who, as 
they make the liberty of the people consist in their power, 
so make their power consist in their action. 

'When the people are often called to act in. their own 
persons, it is impossible for them to acquire any exact know¬ 
ledge of the state of things The event of one day effaces 
the notions which they had begun to adopt on the preceding 
day, and amidst the continual change ot things, no settled 
principle, and, above all, no plans of union, have time to be 
established among them You wish to have the people love 
and defend their laws and liberty,—leave them, therefore, the 
necessary time to know w T hat laws and liberty are, and 
to agree m their opinion concerning them You wish an 
union, a coalition, w Inch cannot be obtained but by a slow 
and peaceable process ,—forbear, therefore, continually to 
shake the vessel 

Nay, faither, it is a contradiction that the people should 
act, and at the same time retain any legal pow ei\ Have 
they, for instance, been forced by the weight of public 
oppression to throw off the restraints of the law r , from winch 
they no longer received protection P—They presently find 
themselves suddenly become subject to the command of a 
few loaders, w r ho are the more absolute m proportion as the 
nature of their power is less clearly ascertained; nay, 
perhaps they must even submit to the toils of wnr, and to 
military discipline. 

If it be m the common and legal course of things that 
the people are called to move, each individual is obliged, for 
the success of the measures m which he is then made to 
take a concern, to join himself to some party; nor can this 
paity be without a head The citizens thus grow divided 
among themselves, and contract the pernicious habit of sub¬ 
mitting to leaders They are, at length, no more than the 
clients of a certain number of patrons ; and the latter, soon 
becoming able to command the arms of the citizens m the 
same manner as they at first governed their Votes, make 
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little account of a people, with one part of which they know 
how to curb the other 

But when the moving springs of government are placed 
entirely out of the body ol the people, their action is thereby 
disengaged from all that could render it complicated, or 
hide it from the eye As the people thenceforw ard consider 
things speculatively, and are, it I may be allowed the 
expression, only spectators of the game, they acquire just 
notions of things, and as these notions, amidst the general 
quiet, gam ground and spread themselves far and wide, 
they at length entertain, on the subject of their liberty, but 
one opinion. 

Forming thus, as it were, one body, tbe people at every 
instant have it m their power to strike the decisive blow 
which is to level every thing Like those mechanical 
powers, the greatest efficiency of w T hich exists at the in¬ 
stant which precedes their entering into action, it has an 
immense force, just because it does not yet exert any. and 
in this state of stillness, but of attention, consists its true 
momentum 

With regard to those who (whether from personal privi¬ 
leges, or by virtue of a commission from the people) are 
intrusted with the active part of government, as they, m the 
meanwhile, see themselves exposed to public view, and ob¬ 
served as from a distance by men free from the spirit of 
party, and who place m them hut a conditional trust, they 
are afraid of exciting a commotion, which, though it might 
not prove the destruction of all power, yet would surely and 
immediately he the destruction of their own. And if we 
might suppose that, through an extraordinary conjunction 
of circumstances, they should resolve among themselves 
upon the sacrifice of those laws on which public liberty is 
founded, they would no sooner lift up their eyes towards 
that extensive assembly, which views them with a watchful 
attention, than they would find their public virtue return 
upon them, and would make baste to resume that plan of 
conduct, out of the limits of which they can expect nothing 
but rum and perdition 

In short, as the body of the people cannot act without 
either subjecting themselves to some power, or effecting 
a general destruction, the only share they can have m a 
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government, with advantage to themselves, is not to 
interfere, but to influence—to be able to act, and not to 
act 

The power of the people is not when they strike, but 
■when they keep m awe it is when they can overthrow 
everything, that they never need to move, and Manlius 
included all m four words, when he said to the people of 
E/ome ,—Ostendite helium , pacem habebitis 


CHAPTER XY 

PROOPS DRAWN PROM PACTS, OP THE TETTTH OP THE FRTNCTPT/w’S LAID 
DOWN IN THE PRESENT WORK—1 THE PECULIAR MANNER IN 
WHICH REVOLUTIONS HAVE ALWAYS JBEEN CONCLUDED IN 
ENGLAND 

It may not he sufficient to have proved by arguments the 
advantages of the English constitution, it will perhaps be 
asked whether the efleets correspond to the theory ^ To 
this question (vdneh I confess is extremely proper) my 
answ T er is ready it is the same which was once made, 1 
believe, by a Lacedaemonian —Come and see 

If w t c peruse the English history, w r e shall he particu¬ 
larly struck with one circumstance to be observed in it, and 
which distinguishes most advantageously the English 
government from all other free governments; t mean, the 
manner m winch revolutions and public com motions have 
always been terminated in England 

If we read with some attention the history of other free 
states, wo shall see that the public dissensions that have 
taken place m them have constantly been terminated by 
settlements m which the interests only of a few were really 
provided for, while the grievances of the many were hardly, 
if at all, attended to* In England the very reverse has 
happened; and w r o find revolutions always to have been 
terminated by extensive and accurate provisions for securing 
the general liberty 

The histones of the ancient Grecian commonwealths, and, 
above all, of the Roman Republic, of which more complete 
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accounts have been left us, affoid striking proof of the former 
part of this observation 

What was, for instance, the consequence of that great 
revolution by which the kings were driven from Rome, and 
m which the senate and patricians acted as the ad\ isers and 
leaders of the people ? The consequence was, as we find 
m Dionysius of Halicarnassus, and Livy, that the senators 
immediately assumed all those powers lately so much com¬ 
plained of by themselves, which the kings had exercised 
The execution of their futuie decrees was intrusted to 
tv o magistrates, taken from their own body, and entirely 
dependent on them, idiom they called consuls, and who 
weie made to hear about them all the ensigns of power 
which had formerly attended the kings Only, care was 
taken that the axes and fasces, the symbols of the power 
of life and death over the citizens, which the senate now 
claimed to itself, should not be carried before both consuls 
at once, hut only before one at a time, for fear, says Livy, of 
doubling the terror of the people # 

Nor was this all the senators drew over to their party 
those men w ho had the most interest at that tune among 
the people, and admitted them as members mto their own 
body ;f which, indeed, w r as a precaution they could not pru¬ 
dently avoid taking But the interests of the great men in 
the republic being thus provided for, the revolution ended. 
The new senators, as well as the old, took care not to lesson, 
by making provisions for the liberty of the people, a power 
which was now become their own Nay, they presently 
stretched this power beyond its former tone , and the 
punishments which the consul inflicted, m a military 
manner, on a number of those who still adhered to the 
former mode of government, and even upon his own chil¬ 
dren, taught the people what they had to expect for the 
future, if they presumed to oppose the power of those whom 
they bad thus unwarily made their masters 

* “ Omnia jura {regum), omnia insignia, pnmi consulcs tenucre, xcl 
mode cautum est, no, si ambo fasces haberent, duplieatus terror vidcre- 
tur ”— Tit. Liv lib n § 1 

t These new senators were called comcripU hence the name of patres 
comnvpti, afterwards indiscriminately given to the whole senate.—5^/ 
Liv ibid 
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Among the oppressive laws or usages which the senate, 
after the expulsion of the kin os, had permitted to continue, 
what were most complained of bv the people were those* by 
which such citizens as could not pay their debts, with the 
interest (which at Home w as enormous), at the appointed 
tune, became slaves to their creditors, and were delivered 
over to them, bound w ith cords hence the word bj 
which slaves of that kind were denominated. The cruelties 
exercised by creditors on those unfortunate men, whom the 
private calamities, caused by the frequent wars in which 
Rome was engaged, rendered very numerous, at hist roused 
the body of the people. they abandoned both ihe ciiy an I 
their inhuman fellow-citizens, and retreated to tin* other side 
of the river Amo 

But this second revolution, like the former, only procured 
the advancement of particular persons A new ollicte w a* 
created, called the tribuneship Those w horn the people 
had placed at their head when they left the city, were raised 
to it. Their duty, it was agreed, was, for the into re, to 
protect the citizens ; and thev w r ere invested with a certain 
number of prerogatives for that purpose This institution, 
it must however be confessed, would have, m the issue, 
proved very beneficial to the people, at least for a long 
course of tune, if certain precautions had been taken with 
respect to it, wInch would him* much lessened the future* 
personal importance of the new tribunes A but these pre¬ 
cautions the latter did not think proper to suggest, and m 
regard to those abuses themselves, wdueh bad at first given 
rise to Ihe complaints of the people, no farther mention was 
made of them A 

As the senate and patricians, in the early ages of the 
commonwealth, kept tli cm selves closely united, the tribunes, 
for all their personal privilege's, were** not able*, during the 
first times after their (meation, to gam an admittance 
either to the consulship, or into the semnte, and thereby to 

# Their number, which was only ten, ought to have been much 
greater, and they never ought to have accepted the power left to each 
of them, of stopping, hy his single opposition, the proceedings of all 
the lest. 

t Many other seditions were afterwards raised upon the same 
account. 
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separate their condition any farther from that of the people 
This situation of theirs, m which it was to be wished they 
might always have been kept, produced at first excellent 
effects, and caused their conduct to answer, m a great 
measure, the expectation of the people The tribunes 
complained loudly of the exorbitancy of the powers pos¬ 
sessed by the senate and consuls and here we must obsen e 
that the powers exercised by the latter over the liv es of the 
citizens had never been yet subjected (which will probably 
surprise the reader) to any known law s, though sixty years 
had already elapsed since the expulsion of the kings The 
tribunes therefore insisted that laws should be made m that 
respect, which the consuls should thenceforward be bound 
to follow, and that they should no longer be left, m the 
exercise of their power over the lives ol the citizens, to their 
own caprice and wantonness * 

Equitable as these demands were, the senate and patricians 
opposed them with great warmth, and, either by naming 
dictators, or calling in the assistance of the priests, or other 
means, they defeated for nine years together all the endea¬ 
vours of the tribunes. However, as the latter w r ere at that 
time m earnest, the senate w r as at length obliged to comply, 
and the Lex Terentilla was passed, by which it w r as enacted, 
that a general code of law r s should be made 

These beginnings seemed to piomise great success to the 
cause of the people. But, unfortunately for them, the 
senate found means to have it agreed, that the office of 
tribune should he set aside during the whole time that the 
code should be framing They, moreover, obtained that the 
ten men, called decemvirs, to whom the charge of composing 
this code was to he given, should he taken from the body of 
the patricians The same causes, therefore, produced again 
the same effects; and the power of the senate and consul 
was left in the new code, or laws of the Twelve Tables, as 
undefined as above. As to the laws above mentioned, con¬ 
cerning debtors, which never had ceased to be bitterly 
complained of by the people, and m regard to which some 
satisfaction ought, in common justice, to have been given 

# <e Q,uod populus m sejus dedenfc, eo consulem usurum, non ipsos 
libidmem ac licentiam suam pro lege habituros.”— TU. L%o lib. m § 9. 
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them, they were confirmed, and a new terror added to them 
from the manner in which they were expressed 

The true motive of the senate, when they thus trusted 
the framing of the new laws to a new kind of magistrates, 
called decemvirs, was, that, by suspending the ancient 
office of consul, they might have a fair pretence for suspend¬ 
ing also the office of tribune, and thereby rid themseh es of 
the people, during the time that the important business of 
framing" the code should be can3 mg on they e\ en, in 
order the better to secure that point, placed the whole 
power of the republic m the hands of those new magistrates 
But the senate and patricians experienced then, 111 thur 
turn, the danger of intrusting men with an uncontrolled 
authority As they themselves had formerly betrayed the 
trust which the people had placed in them, so did the 
decemvirs, on this occasion, likewise deceive them They 
retained by their own private authority the uni muted power 
that had been conferred on them, and at last exercised it on 
the patricians as well as the plebeians. Both parties, there¬ 
fore, united against them, and the decemvirs were expelled 
from the city 

The former dignities of the republic were restored, and 
with them the office of tribune Those from among the 
people wdio bad been most instrumental m destroying the 
power of the deeemvus, were, as it was natural, raised to 
the tribuneship; and they entered upon their offices w ith a 
prodigious degree of popularity. The senate and the 
patricians were, at the same time, sunk extremely low in 
consequence of the long tyranny which had just expired; 
and those two circumstances united, afforded the tribunes 
but too easy an opportunity of making the present revolution 
end as the former ones had done, and converting it to the 
advancement of their own power They got new personal 
privileges to be added to those which they already possessed; 
and moreover procured a law to be enacted, by which it was 
ordained, that the resolutions taken by the comitia tnbuta 
(an assembly m which the tribunes were admitted to propose 
new law s) should be binding upon the whole commonwealth; 
—by which they at once raised to themselves an impenum 
m vmpeno , and acquired, as Livy expresses it, a most activ 0 
weapon. # 


* Acerrmum telum. 
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From that time great commotions arose in the republic, 
which, like all those before them, ended m promoting the 
power of a few Proposals for easing the people of their 
debts, for dividing with some equality amongst the citizens 
the lands which were taken from the enemy, and tor lowering 
the rate of the interest of money, were frequehtlv made by the 
tribunes. And indeed all these were excellent regulations 
to propose but, unfortunately for the people, the proposals 
of them were only pretences used by the tribunes for pro¬ 
moting schemes of a fatal, though somewhat remote, tendency 
to public liberty Their real aims were at the consulship, 
the prsetorship, the priesthood, and other offices of executive 
power, which they were intended to control, and not to 
share To these views they constantly made the cause of 
the people subservient I shall relate, among other in¬ 
stances, the manner m which they procured to themselves 
an admittance to the office of consul 

Having, during several years, seized every opportunity of 
making speeches to the people on that subject, and oven 
excited seditions m order to overcome the opposition of the 
senate, they at last availed themselves of the circumstance 
of an interregnum (a time during which there happened to 
be no other magistrates m the republic besides themselves), 
and proposed to the tribes, whom they had assembled, to 
enact the three following laws —the first, for settling the 
rate of interest of money, the second, for ordaining that no 
citizen should he possessed of more than five hundred acres 
of land, and the third, for providing that one of the two 
consuls should be taken from the body of the plebeians But 
on this occasion it evidently appeared, says Livy, which of 
the laws m agitation were most agreeable to the people, and 
which to those who proposed them; for the tribes accepted 
the laws concerning the interest of money, and the lands; 
but as to that concerning the plebeian consulship, they 
rejected it, and both the former articles would from that 
moment have been settled, if the tribunes had not declared, 
that the tribes were called upon, either to accept, or reject, 
all their three proposals at once.* Great commotions an- 

- # “Ab tribunis, velut per interregnum, concilio plebis habito, ap¬ 
parent quse ex promulgatis plebi, quse latoribus, gratiora OBsent $ n&tn 
de foenore atque agro rogationes jubebant, de plebeio consulatu anti- 
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sued thereupon, for a -whole year; hut at last the tribunes, 
by their perseverance in insisting that the tribes should vote 
on their three rogations jointly, obtained their ends, and 
overcame both the opposition ol the senate and the reluc¬ 
tance of the people. 

In the same manner did the tribunes get themselves made 
capable of filling all other places of executive power, and 
public trust, m the republic But when all their views of 
that land were accomplished, the republic did not for all this 
enjoy more quiet, nor was the interest of the people better 
attended to, than before New struggles then arose for 
actual admission to those places,—for procuring them to 
relatives or friends,—for governments of piovuices, and 
commands of armies A few tribunes, indeed, did at times 
apply themselves seriously, out of real virtue and love of 
their duty, to remedy the grievances of the people, but their 
fellow-tribunes, as we may see m history, and the whole body 
of those men upon whom the people had, at different tunes, 
bestowed consulships, sodileslnps, censorships, and other 
dignities without number, united together wotli the utmost 
vehemence against them; and the real patriots, such as 
Tiberius Gracchus, Cams Gracchus, and Fulvius, con¬ 
stantly perished in the attempt 

I have been somewhat explicit on the effects pi educed by 
the ddferent revolutions that happened m the Homan re¬ 
public, because its history is much known to us, and* we 
have either m Dionysius of Halicarnassus or m Livy, con¬ 
siderable monuments of the more ancient parts of it. But 
the history of the Grecian commonwealths would also have 
supplied us with a number of facts to the same purpose 
That revolution, for instance, by which the Pmxti at idee were 
driven out of Athens,—that by which the four hundred , and 
afterwards the thirty, were established,—as well as that by 
which the latter w r ere m their turn expelled,—all ended m 
securing the power of a few. The republic of Syracuse, 
that of Corcyra, of which Thucydides has left us a pretty 
full account, and that of* Florence, of which Machiavel lias 
written the history, also present to ns a series of public 


quabant {anhquis stalant) ; et perfecta utraquo c^ct, m tribum so ro 
omnia smnil consulcrc plebom dixis^cnt TU. Miv. hb. vi § 00. 

<1 
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commotions ended by treaties, m wincli, as m tbe Soman 
ropnbke, the grievances of the people, though ever so loudly 
complained o± m the beginning by those who acted as their 
defenders, were, m the issue, most carelessly attended to, or 
even totally disregarded * 

But, if we turn our eyes towards the English history, 
scenes of a quite different kind will offer to our view , and 
we shall find, on the contrary, that revolutions m England 
have always been terminated by making such provisions, and 
only such, as all orders of the people were really and indis¬ 
criminately to enjoy 

Most extraordinary facts, these f and which from all the 
other circumstances that accompanied them, we see, all 
along, to have been owing to the impossibility (a point that 
has been so much insisted upon m former chapters) m which 
those who possessed the confidence of the people, were, of 
transferring to themselves any branch of tbe executive 
authority, and thus separating their own condition from 
that of the rest of the people 

"Without mentioning the compacts which were made with 
the first kings of the Norman line, let us only cast our eyes 
on Magna Charta, which is still the foundation of English 
liberty A number of circumstances, which have been 
described m tbe former part of tins w T ork, concurred at that 
time to strengthen tbe regal power to such a degree that no 
men m the state could entertain a hope of succeeding m any 
other design than that of setting hounds to it IIow great 
was the union which thence arose among all orders of the 
people ! —what extent, wdiat caution, do we see m the 
provisions made by the Great Charter* All the objects for 
which men naturally wish to live in a state of society were 
settled m its various articles The judicial authority w r as 
regulated. The person and property of the individual were 
secured. The safety of the merchant and stranger was pro¬ 
vided for. The higher class of citizens gave up a number 
of oppressive privileges which they had long accustomed 
themselves to look upon as their undoubted rights t Nay, 

* The revolutions which formerly happened m France all ended like 
those above mentioned A similar remark may be extended to the 
history of Spam, Denmark, Sweden, Scotland, &c, 

t All possessors oi lands took the engagement to establish m behalf 
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the implements of tillage of the bondman, or slave, were also 
secured, to him and for the first time, perhaps, in the annals 
of the world, a civil war was terminated by making stipu¬ 
lations m favour of those unfortunate men to whom the 
avarice and lust of dominion, inherent m human nature, 
continued, over the greatest part of the earth, to deny the 
common rights of mankind 

Under Henry the Third great disturbances arose and 
they were all terminated by solemn confirmations given to 
the Great Charter Under Edward I., Edward II, Ed¬ 
ward III, and Kichard II, those who were intrusted with 
the care of the interests of the people lost no opportunity 
that offered, of strengthening still farther that foundation 
of public liberty,—of taking all such precautions as might 
render the Great Charter still more effectual m the event 
They had not ceased to be convinced that their cause was 
the same with that of all the rest of the people 

Henry of Lancaster having laid claim to the crowm, the 
Commons received the law from the victorious party They 
settled the crown upon Henry, by the name of Henry the 
Eourth, and added, to the act of settlement, provisions 
which the reader may see in the second volume of the 
Parliamentary History of England Struck with the wi idom 
of the conditions demanded by the Commons, the authors of 
the hook ]ust mentioned observe (perhaps with some sim¬ 
plicity) that the Commons of England were no fools at that 
time' They ought rather to have said—The Commons of 
England were happy enough to form among themselves an 
assembly m which every one could propose what matters ho 
pleased, and freely discuss them,—they had no possibility 
left of converting either these advantages, or m general the 
confidence which the people had placed in them, to any 
private views of their own , they, therefore, without loss of 
time, endeavoured to stipulate useful conditions with that 
power by which they saw themselves at every instant ex¬ 
posed to he dissolved and dispersed, and applied their 
industry to insure the safety of the whole people, as it was 
the only means they had of procuring their own, 

of their tenants and vassals {erga suoi) the same liberties which they 
demanded from the king. 
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In the long contentions winch took place between the 
Houses of York and Lancaster, the Commons remained 
spectators of disorders-which in those times it was not m 
their power to prevent, they successively acknowlcgcd the 
title of the victorious parties but whether under Edward 
the Fourth, under Bn.hard the Third, or Henry the Seventh, 
hy whom those quarrels were terminated, they continually 
availed themselves of the importance of the services which 
they were able to perform to the new-established sovereign, 
for obtaining effectual conditions m favour of the whole body 
of the people 

At the accession of James the First, which, as it placed a 
new family on the throne of England, may he considered as 
a kmd ol revolution, no demands were made by the men who 
were at the head of the nation, but m favour of general 

liberty 

After tho accession of diaries tbe First, discontents of a 
very serious nature began to take place, and they were 
terminated, m tbe first instance, by tlie act called tlie 
Petition of Right, winch is still looked upon as a most 
precise and accurate delineation of tlie rights of the people # 

At the restoration of Charles the Second, the constitution 
being re-established upon its former principles, the former 
consequences produced by it began again to take place, 
and we see at that sera, and indeed during tho whole course 
of that reign, a continued scries of precautions taken for 
securing the general liberty 

Lastly, the great event which took place in the year 1080 , 
affords a striking confirmation of tho truth of the obser¬ 
vation made m this chapter At this mra the political 
wonder again appeared—of a revolution terminated by a 
series of public acts, in which no interests but those of the 

# Tho disorders which took place m the latter part of the reign of 
that pimee seem, indeed, to contain a complete contradiction to the 
assertion which is the subject of the present chapter , but they, at the 
same time, are a no less convincing confirmation of the truth of the 
pi mcipics laid down m the coin bo of this whole work The above- 
mentioned disorders took rise from that day m which Charles the hirst 
gave up the power of dissolving his parliament,—that is, fiom the day 
in which tlie members of that assembly acquired an independent, per¬ 
sonal, permanent authority, which they soon began to turn against the 
people who had raised them to it. 
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people at large were considered and provided for —no clause, 
even the most indirect, was inserted either to gratify the 
present ambition, or favour the future ilews, of those who 
were personally concerned m bringing those acts to a 
conclusion Indeed, if anything is capable of convej mg to 
us an adequate idea of the soundness, as veil as the pecu¬ 
liarity, of the principles on which the English Government 
is founded, it is the attentive perusal of the system of public 
compacts to which the revolution of the year 1689 gave rise, 
—of the Bill of Eights with all its different clauses, and of 
the several acts, which, till the accession of the House of 
Hanover, were made m order to strengthen it. 


CHAPTER XYI 

SECOND DIFFERENCE —THE MANNER AFTER WHICH THE DAWS FOR T1IE 
LIBERTY OF THE SUBJECT ARE EXECUTED IN ENGLAND 

The second diffeienco I mean to speak: of between the 
English government and that of other fiee states, concerns 
the lmpoi taut object of the execution of the laws On this 
article, also, we shall find the advantage to lie on the side of 
the English government, and, if we make a comparison 
between the history of those states, and that of England, it 
will lead us to the following observation, viz that though m 
other free states the laws concerning the liberty of the 
citizens were imperfect, yet the execution of them was still 
more defective In England, on the contrary, not only the 
laws for the security of the subject are very extensive m 
their provisions, but the manner m which they are executed 
carries these advantages still farther, and English subjects 
enjoy no less liberty from the Spirit both of justice and 
mildness, by winch all brandies of the government are 
influenced, than from the accuracy of the laws themselves. 

The Roman commonwealth will here again supply us with 
examples to prove the former part of the above assertion 
When I said, m the foregoing chapter, that, m tunes of 
public commotion, no provisions were made for the body of 
the people, 1 meant no provisions that were likely to prove 
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effectual m tlie event "When the people were roused to a 
certain degree, or when their concurrence was necessary to 
carry into effect certain resolutions, or measures, that were 
particularly interesting to the men m power, the latter 
could not, with any prudence, openly profess a contempt for 
the political wishes of the people, and some declarations 
expressed m general words, m favour of public liberty, were 
indeed added to the laws that were enacted on those 
occasions But these declarations, and the principles which 
they tended to establish, were afterwards even openly 
disregarded m practice 

Thus, when the people were made to vote, about a year 
after the expulsion of tho kings, that the regal government 
nexer should be again established in Borne, and that those who 
should endeavour to restore it should be devoted to the gods, 
an article was added, w T hich, m general terms, confirmed to 
the citizens the right they had before enjoyed under the 
king, of appealing to the people from the sentences of death 
passed upon them No punishment (which will surprise 
the reader) was decreed against those who should violate this 
law, and indeed the consuls, as we may see in Dionysius of 
Halicarnassus, and Livv, concerned themselves but little 
about the appeals of the citizens, and, m the more than 
military exercise of their functions, continued to sport with 
rights which they ought to have respected, however imper¬ 
fectly and loosely they had been secured 

An article, to the same purport with the above, was after¬ 
wards also added to the laws of the Twelve Tables ; but tho 
decemvirs, to whom the execution of those laws was at first 
committed, behaved exactly m the same manner, and even 
worse than the consuls had done before them. and after 
they were expelled, # the magistrates who succeeded them 
appear to have been as little tender of the lives of the 
citizens I shall, out of many instances, select one that will 
show upion what slight grounds the citizens were exposed 

# At the time of the expulsion of the decemvirs, a law was also 
enacted, that no magistrate should bo created from whom no appeal 
could be made to the people {magntrutus sine provocation? Tit Ltv lib 
m § 55) , by which the people expressly meant to abolish tho dictator¬ 
ship but tins law was not better observed than the former ones had 
been 
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to have their lives taken away Spurms Mselius being 
accused of endeavouring to make himself kmg, was sum¬ 
moned by the master of the horse to appear before the 
dictator, m order to clear him sell of this somewhat extra¬ 
ordinary imputation. Spurms took refuge m the crow d, 
the master of the horse pursued him, and killed him on the 
spot The people having thereupon expressed a great indig¬ 
nation, the dictator had them called to 3ns tribunal, and 
declared that Spurms had been lawfully put to death, even 
though he might be innocent of the crime laid to bis charge, 
for having refused to appear before the dictator when 
desired to do so by the master of the horsed 

About one hundred and forty years after the times we 
mention, the law concerning the appeal to the people w as 
enacted for the third time. But we do not see that it was 
better observed m the sequel than it had been before: we 
find it frequently violated, after that period, by the different 
magistrates of the republic, and the senate itself, notwii h- 
standmg this same law, at times made formidable examples 
of the citizens Of this we have an instance m the three 
hundred soldiers who had pillaged the tow n of Bhegi um The 
senate of its own authority ordered them all to be put to 
death In a am did the tubune "Flaccns remonstrate against 
so severe an exertion of public justice on Bom an citizens, 
the senate, says Valerius Maximus, nevertheless persisted 
m its resolution + 

All these laws for securing the lives of the citizens had 
hitherto been enacted without any mention of a punishment 
against those wdio should violate them. At last the cele¬ 
brated Lex Porcia w r as passed, wdneli subjected to banish- 

* Tumultuantem domclo multitudmem, mccrffi existimatione facti, ad 
concionem vocan jussit, ofc Medium jure oasum piommeiavit, otiamai 
regm crimme insons fuerit, qui vocatus a magistro equitum, ad dictate- 
rem lion veuisset TU Lw lib. iv §15 

f Val Mux. book 11 eli 7 This author does not mention the precise 
number of those who were put to death on this occasion he only says 
that they were executed fifty at a time, on different successive da) 8 , but 
other authors make the number of them amount to four thousand 
Livy speaks of a whole legion—“ Logic (Jampana, qu«e Rhcguim oceu- 
pavorat, obsessa, deditione faetk, seeun percussa est ” Tit Lw lib 
xv fy)/£ 1 have here followed Polybius, who soys that only three hun¬ 

dred were taken and brought to Romo, 
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merit those who should cause a citizen to be scourged and 
put to death. From a number of instances posterior to this 
law, it appears that it was not better observed than those 
before it had been Caius Gracchus, therefore, caused the 
Lex Semproma to be enacted, by which a new sanction was 
given to it But this second law did not secure his own life, 
and that of his friends, better than the Lex Porcia had done 
that of his brother, and those who had supported him 
indeed, all the events which took place about those times 
rendered it manifest that the evil was such as w r a,s beyoud 
the power of any laws to cure I shall here mention a fact 
which affords a remarkable instance of the wantonness with 
which the Bornan magistrates had accustomed themselves to 
take away the lives of the citizens A citizen named 
Memms, having put up for the consulship, and publicly 
canvassing for the same, m opposition to a man whom the 
tribune Saturmnus supported, the latter caused him to he 
apprehended, and made him empire under blows m the public 
forum. The tribune even carried his insolence so far (as 
Cicero informs us) as to give to this act of cruelty, trans¬ 
acted in the presence of the wdiole people assembled, the 
outward form of a lawful act of public justice # 

Nor were the Bornan magistrates satisfied v ith committing 
acts of injustice m their political capacity, and for the sup¬ 
port of the power of that body of vdnch they made a part 
Avarice and private rapine were at last added to political 
ambition The provinces w ere first expressed and plundered 
The calamity, m process of time, reached Italy itself* and the 
centre of the republic; till at last the Lex Cal pa mm de 
repetundis v r as enacted to put a stop to it By this law an 

* Tlie fatal forms of words (cruaatus cammd) used by tho Homan 
magistrates when they ordered a man to be put to death, resounded 
(cays Tully, m his speech for Rah? ms) in the assembly of the people, m 
which the censors had forbidden the common executioner even to appear, 
/, hcioTy colhfja inarms Caput ohnuhia J? bo? i infehei suspend? to .— 
Momius being a considerable citizen, as we may conclude from his 
canvassing with success for the consulship, all tho great men m the 
republic took the alarm at tho atrocious action of the tribune tho 
senate, the next clay, issued out its solemn mandate, or form of words, 
to the consuls, to pom eh that the lepnlhe should ? ere we no tleti nnent t 
and the tribune was killed in a pitched battle that was fought at the 
foot of the Capitol 
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action was given to tlie citizens and allies for the recoverj 
of the money extorted from them by magistrates, or men 
m power, and the Lex Jinna afterwards added the penalty 
of banishment to the obligation of making restitution 

But here another land of disorder arose The judges 
proved as corrupt as the magistrates had been oppressive 
They equally betrayed, m their own province, the cause of 
the republic with which they had been entrusted, and 
rather chose to share m the plunder of the consuls, the 
praetors, and the proconsuls, than put the laws m force 
against them 

New expedients were therefore resorted to, m order to 
remedy this new evil. Laws were made for "judging and 
punishing the judges themselves, and, above all, continual 
changes were made in the manner of composing their 
assemblies But the malady lay too deep for common legal 
provisions to remedy The guilty judges employed the same 
resources, m order to avoid conviction, as the guilty magis¬ 
trates had done, and those continual changes, at which we 
are amazed, that were made in the constitution of the 
judiciary bodies* instead of obviating the corruption of the 
judges, only transferred to other men the profit arising from 
becoming guilty of it It became a general complaint, so 
early as the times of the Gracchi, that no man, who had 
money to give, could be brought to punishment f Cicero 
says, that m his time, the same opinion was uimerwally 

# The judges (over the assembly of whom the prater usually pre¬ 
sided) were taken from the body of the senate, till some years alter tho 
last Punic war , when the Let tie nipt on m, pi opened by Cams H (Jlac- 
elms, enacted that they should m future be taken lrom tlie equestrian 
Older The consul Cnepio piocuied nltemvaidb a law to be enacted, by 
winch the judges wore to bo taken from both orders equally The Let 
Seiviha soon alter put the equcBtiian order again m possession of the 
{judgments t and, alter some yeais, the Lei Lima restoiod them entirely to 
the senate The Lev l y hmha enacted afterwauls, that the judges should 
bo taken from the three oideis,—the senatonan, equestrian, and ple¬ 
beian Tho Lex Cmnehn, trained by the dictator %lla, enacted again, 
that the judges should be entirely taken fiom tho body of the senate 
Tho Lev Aurelia ordered anew, that they should be taken lrom the three 
orders Pompcy made afterwards a change m their number (which bo 
fixed at seventy-live), and in the manner ol electing them And lastl), 
Ceeaar restored the judgments to tho order of tho senate. 

f App de Bell. Civ 
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received ,* and Ins speeches are full of his lamentations on 
what he calls the levity, and the infamy, of the public 
judgments 

Nor was the impunity of corrupt judges the only evil 
under which the republic laboured Commotions of the 
whole empire at last took place The horrid vexations, and 
afterwards the acquittal, of Aquilras, proconsul of Syria, and 
of some others who had been guilty of the same crimes, 
drove the provinces of Asia to desperation . and then it was 
that the terrible war of Mithn dates arose, which was ushered 
in by the death of eighty thousand Romans, massacred m one 
day, in various cities of Asia f 

The laws and public judgments not only thus failed of the 
end for which they had been established they even became, 
at length, new means of oppression added to those which 
already existed. Citizens possessed of wealth, persons ob¬ 
noxious to particular bodies, or the few magistrates who 
attempted to stem the torrent of the general corruption, 
were accused and condemned, while Pi so, of whom Cicero, 
m his speech against him, relates facts which make the 
reader shudder with horror, and Verres, who had been 
guilty of enormities of the same kind, escaped unpunished $ 

Hence a war arose, still more formidable than the former, 
and the dangers of which we wonder that Borne was able to 
surmount The greatest part of the Italians revolted at 
once, exasperated by the tyranny of the public judgments, 
and we find m Cicero, who informs us of the cause of this 
revolt, which was called the Social War, a very expressive 
account both of the unfortunate condition of the republic, 
and of the perversion that had been made of the methods 
taken to remedy it, “ A hundred and ten years have not 
yet elapsed (says he) since the law for the recovery of money 
extorted by magistrates was first propounded by the tribune 

* Act in Terr x § 1 

f Appian 

j To say that Yen os escaped unpunished is not correct He was 
convicted of one of the charges against him,—dreading which, he aban¬ 
doned his defence of the others, and escaped into voluntary banishment, 
which would have been pari of his sentence if the charges had been 
proved He lived m exile, yet m great luxury, for twenty-six years He 
was assassinated, it is said, by the soldiers of Antony 
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Calpumius Piso A number of other laws to the same 
effect, continually more and more severe, have followed: 
but so many persons have been accused, so many condemned, 
so formidable a war has been excited m Italy by the terror of 
the public judgments, and, vhen the lavs and judgments 
have been suspended, such an oppression and plunder of 
our allies have prevailed, that we may truly say, it is not by 
our own strength, but by the weakness of others, that ve 
continue to exist 

I have entered into these particulars with regard to the 
[Roman commonwealth, because the facts on which they are 
grounded are remarkable of themselves , and yet no just 
conclusion can be drawn from them, unless a senes of them 
were presented to the reader Nor are we to account for 
these facts by the luxury which prevailed in the latter ages 
of the republic, by the corruption of the manners of the 
citizens, their degeneracy from their ancient principles, and 
such loose general phrases, which may perhaps be useful to 
express the manner itself m which the evil became mani¬ 
fested, but by no means set forth the causes of it* 

The above disorders arose from the very nature of the 
government of the republic,—of a government m v hit h the 
executive and supreme power being made to centre m the 
body of those m whom the people had once placed their con¬ 
fidence, there remained no other effectual power in the si ale 
that might render it necessary for them to keep within tin* 
bounds of justice and decency And m the meantime, as 
the people, who were intended as a cheek over that body, 
continually gave a share m this executive authority to those 
whom they intrusted with the care of* their interests, they 
increased the evils they complained of, as it were, at (‘very 
attempt they made to remedy them; and instead of raising 
up opponents to those who were become the enemies of their 
liberty, as it was their intention to do, they continually 
supplied them with new associates. 

.From this situation of affairs, flownd, as an unavoidable 
consequence, that continual desertion of the cause of the 
people, winch, oven m times of revolutions, w/hen the 
passions of the people themselves w r ere roused, and they 

* See Cic tie Off hb. u § 75. 
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were m a great degree muted, manifested itself m so re¬ 
markable a manner We may trace the symptoms of the 
great political defect here mentioned m the eailiesf ages of 
the commonwealth, as well as in the last stage of its duration 
In Borne, while small and poor, it rendered vain whatever 
rights or power the people possessed, and blasted all their 
endeavours to defend their liberty, m the same manner as, 
in the more splendid ages of the commonwealth, it lendered 
the most salutary regulations utterly fruitless, and even 
instrumental to the ambition and avarice of a few The 
prodigious fortune of the republic, m short, did not create 
the disorder, it only gave full scope to it 

But if we turn our view towards the history of the 
English nation, we shall see how, from a government m 
which the above defects did not exist, different consequences 
have followed,—how cordially all ranks of men ha\e always 
united together, to lay under proper restraints this exe¬ 
cutive power, -which they knew could never be their own 
In times of public revolutions, the greatest care, as we have 
before observed, was taken to ascertain the limits of that 
power, and after peace had been lestored to the state, those 
who remained at the head of the nation continued to mani¬ 
fest an unwearied jealousy m maintaining those advantages 
which she united effort of all had obtained 

Thus it was made one of the articles of Magna Chart a, that 
the executive power should not touch the person of the 
subject, but m consequence of a judgment passed upon him 
by 'his peers; and so great was afterwards the general 
union m maintaining this law, that the trial by pmj ,—that 
admirable mode of proceeding, -which so effectually secures 
the subject against all the attempts of power, even (which 
seemed so difficult to obtain) against such as* might bo made 
under the sanction of the judicial authority—hath been 
preserved to this day, It has even been preserved m all its 
original purity, though the same has been successively 
suffered to decay, and then to be lost, m the other countries 
of Europe, where it had been formerly known ** Nay, though 

# The trail by jury was m use among the Normans long before they 
came over mto England, but, even among them, it soon degenerated 
from its first institution We see m Hale’s History of the Common 
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tins privilege of being fried by one’s peers was at first a 
privilege of conquerors and masters, exclusively appropriated 
to those parts of nations which bad originally invaded and 
reduced the rest by arms, it has m England been succes¬ 
sively extended to every order of the people 

And not only the person, but also the property of the 
individual, has been secured against all arbitrary aUempts 
from the executive pow er, and the latter has been succes¬ 
sively restrained from touching any part of the property of 
the subject, even under pretence of the necessities of the 
state, any otherwise than by the fiee grant of the repre¬ 
sentatives of the people. Nay, so true and persevering 
has been the zeal of these representatn es, in asserting 
oil that account the interests of the nation, from which 
they could not separate their own, that this privilege 
of taxing themselves, which was m the beginning grounded 
on a most precarious tenure, and only a mode of governing 
adopted by the sovereign for the sake of his own convenience, 
lias become, m time, a settled right ot the people, which the 
sovereign has found it necessary solemnly and repeatedly 
to acknowledge. 

Nay more, the representatives of the people have applied 
this right of iaxahon to a still nobler use than the mere 
preservation of properly. they have, in process of time, suc- 


Law of England, that the unanimity among jurymen mis not lequnod 
m Normandy ten making a good verdict, but when jurymen demented, 
borne wei e taken out, and others added in. their stead, till an unanimity 
was pioeurod In Sweden, whore, according to the opinion of the 
learned m that country, the tiial by juiy had its origin, only some forms 
of that institution avo now preset ved m the lower com Is m the country, 
whoic sets ot jurymen are established lot life, and have a salary accord¬ 
ingly And in Scotland, the vi< mity ol England 1ms not been able to 
preserve to the trial by jury its genuine ancient form the unanimity 
among jurymen is not required (as I have been told) to form a verdict, 
but the majority is decisive 

[In Scotland all crimes aio now tried by jury, certain offences con¬ 
nected with police regulations and petty larceny, which aro summarily 
disposed of, excepted The criminal jury consists of fifteen , the verdict 
is given by a majority of guilty> not proven, not qmthf the last as well 
as the second acquits the accused fehnee 3 Will IV e 69, the Jury 
Comt as a distinct tribunal was abolish eel, and trial by jury was united 
•with the ordinary administration ot justice m the Court oi Session — AW ] 
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ceeded m converting it into a regular and constitutional 
mean of influencing the motions of the executive power By- 
means of this right, they have gamed the advantage of being 
constantly called to concur m the measures of the {Sovereign, 
—of having the greatest attention shown by him to their 
requests, as well as the highest regard paid to any engage¬ 
ments that he enters into with them Thus has if become 
at last the peculiar happiness of English subjects, to whatever 
other people, either ancient or modern, w r e compare them, to 
enjoy a share m the government of their country, by electing 
representatives, who, by reason of the peculiar circumstances 
m which they are placed, and of the extensive rights they 
possess, are both willing faithfully to serve those who have 
appointed them, and able to do so. 

And indeed the Commons have not rested satisfied with 
establishing, once for all, the provisions for the liberty of 
the people which have been just mentioned, they have 
afterwauls made the preservation of them the first object of 
their care,”* and taken every opportunity of giving them new 
vigour and life 

Thus, under Charles the Eirst, when attacks of a most 
alarming nature were made on the privilege of the people, to 
grant supplies to the Crown, the Commons vindicated, 
Without loss of time, that great right of the nation, w Inch is 
the constitutional bulwark of all others, and hastened to 
oppugn, m the beginning, every precedent of a practice that 
must in the end have produced the rum of public liberty. 

They even extended their care to abuses of every kind. 
The judicial authority, for instance, wdnch the executive 
power had imperceptibly assumed to itself, both w Ilh respect 
to the person and property of the individual, was abrogated 
by the act which abolished the court of Star-chamber, 
and the Crown was thus brought back to its constitutional 

* The first operation of the Commons, at the beginning of a session, 
is to appoint four grand committees One is a committee of religion, 
another of couits ol pistice, another of trade, and another of grievances 
they arc to be standing committees during the whole session, [This 
practice does not now exist Such committees may be moved, for 
and appointed, but it would be considered somewhat ridiculous to 
revert to such standing committees, except as a fiction. — Ed ] 
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office, viz the countenancing, and supporting with its 
strength, the execution of the laws 

The subsequent endeavours of the legislature have car¬ 
ried to a still greater extent the above privileges of the 
people They have, moreover, succeeded in restraining the 
Crown from any attempt to seize and confine, even for the 
shortest time, the person of the subject, unless it be m the 
cases ascertained by the law, of which the judges of it are to 
decide 

Nor has this extensive unexampled freedom at the expense 
of the executive power been made, as we might be inclinable 
to think, the exclusive appropriated privilege of the great 
and powerful It is to be enjoyed alike by all ranks of 
subjects Nay, it was the injury done to a common citizen 
that gave existence to the act which has completed the 
security of this interesting branch of public liberty The 
oppression of an obscure individual, says Judge Blackstone, 
gave rise to the famous Habeas Corpus Act. Junius has 
quoted this observation of the judge , and the same is "well 
worth repeating a third time, for the just idea it com eys 
of that readiness of all orders of men to unite m defence of 
common liberty, which is a characteristic circumstance m 
the English government * 

And this general union m favour of public liberty has not 
been confined to the framing of law s for its security it has 
operated with no less vigour in bringing to punishment 
such as have ventured to infringe them , and the Sovereign 
has constantly found it necessary to give up the violators of 
those laws, even when his own servants, to the justice of 
their country 

Thus we find, so early as the reign of Edward the Eirst, 
judges were convicted of having committed exactions, m 
the exercise of their offices, to have been condemned by a 
sentence of Parliament f Brom the immense fines ^hich 

* The individual heie alluded to was one Francis Jonks, who, having 
made a motion at Guildhall, m the year 1(57 0, to petition the King for 
a new Parliament, was examined before the Privy Council, and after¬ 
wards committed to the Gate-house, •where he was kept about two 
months, through the delays made by the several judges to whom he 
applied, m granting him a Habeas Caipus —Bee the State Trials, vol vn. 
anno 1676 

t Sir Balph de Hengham, Chief Justice of the King’s Bench, was 
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were laid upon them, and winch, it seems they were m a con¬ 
dition to pay, we may indeed conclude that, m those early 
ages of the constitution, the remedy was applied rather late 
to the disorder, but yet it was at last applied 

Under Bachard the Second, examples of the same kind 
were renewed Michael de la Pole, Earl of Suffolk (who had 
been Lord Chancellor of the Kingdom), the Duke of Ireland, 
and the Archbishop of York, having abused their power by 
carrying on designs that wcie subversive of public Liberty, 
were declared guilty of high treason, and a number of 
judges, who, m their judicial capacity, had acted as their 
instruments, were involved m the same condemnation * 

In the reign of Henry the Eighth, Sir Richard Empson, 
and Edmund Dudley, vho had been the promoters of the 
exactions committed under the preceding reign, fell victims 
to the zeal of the Commons for vindicating the cause of the 
people Under King James the First, the Lord Chancellor 
Bacon experienced that neither his high dignity, nor great 
personal qualifications, could screen hnn from having the 
severest censure passed upon him, for the corrupt practices 
of which he had sutlered himself to become guilty And m 
the reign of Charles the First, the judges having attempted 
to imitate the example of the judges under Richard the 

fined 7000 marks , Sir Thomas Wayland, Chief Justice of the Common 
Pleas, had lus whole estate lorfeited , and Sir Adam do Stratton, Chief 
Baron of the Exchequer, was fined 3400 marks 

* The most conspicuous among these judges woie tSir Robert Belknap 
and Sir Robert Tresilian, Clue! Justice ol’ the King’s Bench The lat¬ 
ter had drawn up a string of questions calculated to (‘enter a despotic 
authority on the Crown, or rather on the ministers above named, who 
had found means to render themselves entire masters of the person of 
tho kmg These questions Sir Robert Tresdian proposed to the judges, 
who had been summoned for that puipose, and they gave their opinions 
m favour of them One of these opinions of the judges, among others, 
tended to annihilate, at one stroke, all the rights of the Commons, by 
taking from them that important privilege mentioned hefoio, ol starting 
and heoly discussing whatever subjects of debate they think proper 
the Commons were to be restrained, under pam of being punished as 
traitors, from proceeding upon any articles besides those limited to them 
by the King All those who had had a share m the above declarations 
of the judges were attainted of high treason Tresilian and Brnnbre, 
who had been mayor of London, were banged, the others were only 
banished, at the intercession of the bishops — See the Parliamentary 
History of England, vol i. 
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Second, by delivering opinions subversive of the rights of the 
people, found the same spirit of watchfulness in the Com¬ 
mons as had proved the rum of the former. Lord Pinch, 
Keeper of the Great Seal, was obliged to fly beyond sea. 
The Judges Davenport and Crawley were imprisoned. and 
Judge Berkeley was seized while sitting upon the bench, as 
we are informed by Eushworth 

In the reign of Charles the Second, we find fresh instances 
of the vigilance of the Commons Sir William Scroggs, 
Lord Chief Justice of the King’s Bench, Sir Francis North, 
Chief Justice of the Common Fleas, Sir Thomas Jones, one 
of the Judges of the King’s Bench, and Sir Eichard West, 
one of the Barons of the Exchequer, were impeached by the 
Commons, for partialities shown by them m the adminis¬ 
tration of justice, and the Chief Justice Scroggs, against 
whom some positive charges w ere well proved, v as removed 
from his employments 

The several examples offered here to the reader have been 
taken from different periods of the English history, hi 
order to show that neither the influence nor the dignity of 
the i nfractors of the laws, even when they have been the 
nearest servants of the Crown, have ever been able to check 
the zeal of the Commons m asserting the rights of the 
people Other examples might perhaps he related to the 
same purpose, though the whole number of those to be met 
with, will, upon inquiry, he found the smaller, m proportion 
as the danger of infringing the laws has always been, 
indubitable 

So much regularity has even (frmn all the circumstances 
above mentioned) been introduced into the op (Tatums of the 
executive power in England,—such an exact justice have the 
people been accustomed, as a con sequence, to expect from 
that quarter, that even the sovereign, for Ins having once 
suffered himself personally to violate the safety of the sub¬ 
ject, did not escape severe censure The attack made, by 
order of Charles the Second, on the person of $ir John 
Coventry, filled the nation with astonishment; and this 
violent gratification of private passion, on the part of the 
sovereign (a piece of self-indulgence with regard to inferiors, 
to which whole classes of individuals m certain countries 
almost think that they have a right), excited a general ferment 

E 
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“ This event,” says Bishop Burnet, “ put the House of 
Commons m a furious uproar It gave great advantages to 
all those who opposed the court, and the names of the 
court and country party, which till now had seemed to be 
forgotten, were revived 

These are the limitations that have been set, m the 
English government, on the operations of the executive 
power limitations to which we find nothing comparable in 
any other free states, ancient or modern, and which are 
owing, as we have seen, to that very circumstance which 
seemed at first sight to prevent the possibility of them,—I 
mean the greatness and unity of that power, the effect of 
which has been, m the event, to unite, upon the same 
object, the views and efforts of all orders of the people 
'From this circumstance, that is, the unity and peculiar 
stability of the executive power m England, another most 
advantageous consequence has followed, that has been before 
noticed,' and which it is not improper to mention again here, 
as tins chapter is intended to confirm the principles laid 
clown ui the former ones —I mean the unremitted continu¬ 
ance of the same general union among all ranks of men, and 
the spirit of mutual justice which thereby continues to be 
diffused through all orders of subjects 

Thougli surrounded by the many boundaries that have 
just now been described, the crown, we must observe, has 
preserved its prerogative undivided, it still possesses its 
whole effective strength, and ls^only tied by its own engage¬ 
ments, and the consideration of what it owes to its dearest 
interests. * 

The great, or wealthy men in the nation, who, assisted by 
the body of the people, have succeeded m reducing the 
exercise of its authority within such well-defined limits, can 
have no expectation that it will continue to confine itself to 
them any longer than they themselves continue, by the 
justice of their own conduct, to deserve that support of the 
people, which alone can make them appear of consequence 
in the eye of the sovereign,—no probable hopes that the 

‘ # See Burnct/s History, vol i anno 1669 —An Act of Parliament 
was made on this occasion, for giving a farther extent to the provisions 
before made for the personal security of the subject, which is still 
cafied the Coventry Act 
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crown will continue to observe those laws by winch their 
wealth, dignity, liberty, are protected, any longer than they 
themselves also continue to observe them 

Nay more, all those claims of their rights which they 
continue to make against the crown, are encouragements 
which they give to the rest of the people to assert their own 
rights against them Their constant opposition to all arbi¬ 
trary proceedings of that power, is a continual declaration 
they make against any acts of oppression which the superior 
advantages they enjoy might entice them to commit on their 
inferior follow subjects Nor was that severe censure, for 
instance, v Inch they concurred in passing on an unguarded 
violent action of their sovereign, only a restraint put upon 
the personal actions of futuie English kings, no, it was a 
much more extensive provision lor the securing of public 
liberty,—it was a solemn engagement entered into by all 
the powerful men m the state to the whole body of the 
people, scrupulously to respect the person of the lowest 
among them 

And indeed the constant tenor of the conduct, even of the 
two Houses of Parliament, shov s us that the above obser¬ 
vations are not matters of mere speculation Erom the 
earliest tunes we see the members of the House of Commons 
to have been very cautious not to assume any distinction 
that might alienate from them the affections of the rest of 
the people x Wheneicr those pmileges which were neces¬ 
sary to them for the discharge of their trust have proved 
burdensome to the community, they have retrenched them 
And those of their members who have applied either these 
privileges, or m general that miluenee which they derived 
from their situation, to any oppressive purposes, they them¬ 
selves have endeavoured to bring to punishment 

# In all cases of public offences, down to a simple breach of the 
peace, the members of the House of Commonhave no privileges what¬ 
ever above the rest of the people , they may be committed to prison by 
any justice of the peace, and aie dealt with afterwards in the same 
manner as any other subjects. With regard to civil matters, their only 
privilege is to be free from arrests during the time of a session (a), and 
forty days before and forty days after, but they may be sued, by process 
against their goods, for any just debt during that tune 

(a) This is incorrect Members are free from arrest not only during 
the whole Parliament, hut as long as they are members of Pailiament 
Their effects may, however, be attached and sold under execution — Dd* 
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Thus we see, that, in the reign of James the First, Sir 
Giles Montpeson, a member of the House of Commons, 
liai mg been guilty of monopolies, and other acts of great 
oppression on the people, was not only expelled, but mi' 
peached and prosecuted with the greatest warmth by the 
House, and dually condemned by the Lords to be publicly 
degraded from his rank of a knight, held for ever an infa¬ 
mous person, and imprisoned during life 

In the same reign, Sir John Benet, who was also a 
member of the House of Commons, having been found to 
have been guilty of corrupt practices, m his capacitv of 
judge of the Prerogative Court of Canterbury (such as 
taking exorbitant fees, and the like), was expelled the House, 
and piosecuted for those offences 

In the year 1641, Mr, Henry Benson, member for 
Knaresborough, having been detected in selling protections, 
experienced likewise the indignation of the House, and was 
expelled 41 

In fine, m order, as it were, to make it completely noto¬ 
rious, that neither the condition of representative of the 
people, nor even any degree of influence in their House, 
could e \< use any of them from strictly observing the rules of 
justice, the Commons did on one occasion pass the most 
severe censure they had power to inflict, upon their speaker 
himself, for having, m a single instance, attempted to con- 
\ert the discharge of his duty, as speaker, into the means of 
private emolument —Sir John Trevor, speaker of the House 
of Commons, having, m the sixth year of the reign of King 
William, received a thousand guineas from the city of 
London, “ as a gratuity for the trouble he had taken with 
iegard lo the passing of the Orphan Bill” was voted guilty 
of a high crime and misdemeanor, and expelled the house 
Even the inconsiderable sum of twenty guineas, which Mr 
H ungerford, another member, had been weak enough to 
accept on 1 he same score, was looked upon as deserving the 
notice of the house , and he was likewise expelled + 

# John Wilt os may be said to have been expelled. So were Joseph 
Hunt m 1810, Joseph Walsh m 1812, and Lord Cochrane and A, 0 
Johnstone m 1814 — Ed, 

f Other examples of the attention of the House of Commons to the 
conduct of their membeis might be produced, either before or afler that 
which is mentioned here, The reader may, for instance, see the relation 
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If we turn our view towards the House of Lords, we 
shall find that they have also constantly taken care that 
their peculiar privileges should not prove impediments to 
the common justice which is due to the rest of the people s 
They have constantly agreed to every just proposal that has 
been made to them on that subject by the Commons and 
indeed, if we consider the numerous and oppressive privi¬ 
leges claimed by the nobles m most other countries, and the 
vehement spirit with which they are commonly asserted, 
we shall think it no small praise to the body of the nobility 
m England (and also to the nature of that government of 
which they make a part), that it has been by their free con¬ 
sent that their privileges have been confined to what they 
now are, that is to say, to no more, m general, than what 
is necessary to the accomplishment of the end and const it u 
tional design of that house 

In the exercise of their judicial authority with regard to 
civil matters, the Lords have manifested a spirit of equity 
nowise inferior to that which they have shown m their 
legislative capacity They have, m the disci large of that 
function (winch of all others is so liable to create tempta¬ 
tions), shown an incorruptness really superior to what anv 
judicial assembly m any other nation can boast Nor do 1 
thmk that I run any risk ol being contradicted, when f say, 
that the conduct of the House of Lords, in their civil judicial 
capacity, has constantly been such as lias kept them above 
the reach of even suspicion or slander 

Even that privilege which they enjoy, of exclusively trying 
their own members, in ease of any accusation that iimj 
affect their lives (a privilege which wo might at first sight 
think repugnant to the idea of a regular government, and 
even alarming to the rest of the people), has constantly been 

of their proceedings m the affair of the South-Sea Company scheme , 
and a few years after, m that of the Cliai liable Corporation,—a fiaudu- 
lent scheme, particularly oppressive to the poor, for winch several mem 
bers wcie expelled 

* In case of a public offence, or oven a simple breach of the peace, a 
peer may be committed till ho finds bail, by any justice of the peace 
and peois are to bo tried by the common course of law, for all offences 
under felony With regard to civil matters, they are at all times free 
from arrests, but execution may bo had against their effects, m the 
same manner as agamst those of other subjects 
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rendered, by the Lords, subservient to the purpose of doing 
justice to their fellow subjects, and if we cast our eyes 
either on the collection of the State Tnals , or on the History 
of England, we shall find very few e\amples, if any, of a 
peer really guilty of the offence laid to his c liar go that has 
derived any advantage from his not being tried by a jury of 
commoners 

Nov has this just and moderate conduct of the two 
Houses of Parliament, in the exercise of their powers 
(a moderation so unlike what has been related of the conduct 
of the powerful men m the Homan republic), been the only 
happy consequence of that salutary jealousy which those 
two bodies entertain of the power of the crown The same 
motive has also engaged them to exert their utmost endea¬ 
vours to put the courts of justice under proper restraints , 
a point of the highest importance to public liberty. 

They ha\ c, from the earliest times, preferred complaints 
against the in lluence of the crown over these courts, and at 
last procured laws to be enacted by which such influence has 
been entirely prevented, all which measures, we must 
observe, were at the same time strong declarations that no 
subjects, however exalted their rank might be, w r ere to think 
themselves exempt from submitting to the uniform course of 
the law, or hope to influence or overawe it The severe 
examples which they have united to make on those judges 
who have rendered themselves the instruments of the 
passions of the sovereign, or of the designs of the ministers 
of the crown, are also awful warnings to the judges who 
have succeeded them, never to attempt to deviate m favour 
of any, the most powerful individuals, from that straight line 
of justice which the joint wisdom of the legislature lias once 
marked out to them 

This singular situation of the English judges, relatively to 
the three constituent powers of the state (and also the for¬ 
midable support which they are certain to receive from them 
as long as they continue to he the faithful ministers of 
justice), has at last created such an impartiality m the dis¬ 
tribution of public justice m England, has introduced into 
the courts of law the practice of such a thorough disregard 
to either the influence or wealth of the contending parties, 
and procured to every individual, both such an easy access to 



IMPARTIALITY OP PUBLIC JUSTICE 


21-7 


these courts, and such a certainty of redress, as arc not to 
he paralleled in any other government Philip de Commas, 
so long as three hundred years ago, commended in strong 
terms the exactness with winch justice was done in England 
to all ranks of subjects, and the impartiality witli winch 
the same is administered m these days, will, with si ill more 
reason, excite the surprise of every stranger who has an 
opportunity of observing the customs of this country 

Indeed, to such a degree of impartiality has the adminis¬ 
tration of public justice been brought in England, that It m 
saying nothing beyond the exact truth, to affirm that am 
violation of the laws, though perpetrated bp men of the 
most extensive influence—nay, though commitfed by the 
special direction of the yerv first servants of the crown— 
will be publicly and completely redressed. \nd fhe very 
lowest of subjects will obtain such redress, if he* has but 
spirit enough to stand forth, and appeal fo Ihe laws of Ids 
country Most extraordinary circumstances these ’ which 
those who know the cliSliculty of establishing just law « 
among mankind, and of providing afterwards for t heir due 
execution, only find caedible because they are matters of 
fact, and can begin to account for, only when they look up 
to the constitution of the government itself that is to say, 

* Soon after 1 came to England for Ihe fa si t nno fit tin* meter will 
give mo leave to make mention of my nett m < Ins o.i-e), , m art son win 
brought m a court of juhiice agamst a prince very neaily n luted to tin* 
crown, and a noble lord wan aho, much about that time eng mod m a 
law-suit for the propel ty of Home valuable lead mine* in \ orkshm* I 
could not but observe, that m both those eases a, dromon was given 
against the two mowt powerful part tea , though I wondered but hit le at 
this, bocause I had before heard mueh of the impart luhty of the law 
proceedings m England, and was prepared to see nistune* s of that kind. 
But what I was much surprised at was, that nobo«ly appeared to bo in 
the least so, oven at the ntrietnivs with which the ordinary course of the 
law had, particularly m the former ease, been adhered to; and that 
those proceedings wlueh f was disposed to consider an grthi instances 
of justice, to the production of which Homo circumstances peculiar to 
the times, at least some uncommon virtue or spirit on the part of the 
judges, must have more 01 less co-operated, were looked upon by all 
those whom I bad heard speak about it, m nothing more than the com¬ 
mon and expected course of things This circumstance became a strong 
inducement to me to inquire mto the nature of a government by which 
such effects wore produced. 
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when they consider the circumstances m which the executive 
power, or the crown, is placed m relation to the two bodies 
that concur with it to form the legislature,—the circum¬ 
stances m which those two assemblies are placed m relatiou 
to the crown, and to each other,—and the situation m 
which all the three find themselves with respect to the whole 
body of the people.* 

* The assertion above made, with respect to the impartiality with 
which justice is, m all cases, admimstciod m England, not being of a 
nature to be pioved by alleging single facts, I have entcied into no par¬ 
ticular on that account However, I will subjoin two cases, which, I 
think, cannot but appear i emai liable to the reaclei 

The first is the case of the prosecution commenced m the year 1763, 
by some journeymen printers, against tlic king’s messenger, for appre¬ 
hending and impiisoniiig them for a shoit time, by vntuo of a general 
wammli iom the Secretaiy of State, and that which was afterwards 
carried on by another pnvaie individual against one of the Secretaiies 
themselves In these actions, all the ordinal’} forms of proceedings 
used m cases of actions between private subjects were strictly adhered 
to, and both the Secretaiy of State and the messengers were, m the 
end, condemned Yet, which it is proper the reaclei should observe, 
from all the circumstances that accompanied Uus affair, it is difficult to 
piopose a ease m which mmistei s could, of themselves, bo under greater 
temptations to exert an undue influence to hinder the ordinary course 
of justice Nor were the acts for which those ministers were con¬ 
demned acts of evident oppression, which nobody could be found to 
justify They had done nothing but follow a practice, of winch they 
found several precedents, established m their offices, and their case, if 
I am well informed, was such that most individuals, under similar cir¬ 
cumstances, would have thought themselves authorised to have acted as 
they had done 

The second case I propose to relate affords a singular instance of the 
confidence with winch all subjects m England claim what they think 
their just rights, and of the certainty with which the remedies of the 
law are m all casos open to them The fact I mean, is the anost exe¬ 
cuted m the reign of Queen Anno, m the year 1708, on the person of 
the Russian Ambassador, by taking him out of his coach for the sum 
of fifty pounds And the consequences that followed this fact are still 
more remailiable The Czar highly resented the affront, and demanded 
that the Sheriff of Middlesex, and all others concerned m the arrest, 
should be punished with instant death. “But the Queen,” to the 
amazement of that despotic court, says Judge Blackstono, from whom I 
borrowed this fact, <c dnected the Secretary of State to inform lum 
that she could inflict no punishment upon any, the meanest of her sub¬ 
jects, unless warranted by the law of the land ” An act was afterwards 
passed to free from arrests the persons of foreign ministers, and such of 
their servants as they have delivered a list of to the Secretary of State. 
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In fine, a very remarkable circumstance in tlie English 
government (and which alone evinces something peculiar and 
excellent in its nature), is that spirit of extreme mildness 
with which justice, m criminal cases, is administered m 
England a point with regard to which England differs from 
all other countries m the world 

When we consider the punishments m use in the other 
states of Europe, we wonder lion men can be brought 
to treat their fellow-creatures with so much cruelty, 
and the bare consideration of those punishments would 
sufficiently convince ns (if we did not know the fact from 
other circumstances) that the men m those states who 
frame the laws, and preside over their execution, have little 
apprehension that either they, or their friends, will cwcr fall 
victims to those laws which they thus rashly establish 

In the Boman republic, circumstances of the same nature 
with those just mentioned were also productive of the 
greatest defects in the kind of criminal justice which took 
place m it That class of citizens who were at the head of 
the republic, and who knew how mutually to exempt each 
other from the operation of any too severe laws or practice, 
not only allowed themselves great liberties, as we ha\e seen, 
m disposing of the lives of the inferior citizens, but had also 
introduced, into the exercise of the illegal pow r ers they 
assumed to themselves m that resped, a great degree of 
cruelty * 

ISTor wore things more happily conducted in the Grecian 
republics. Erom their democratical nature, and the frequent 
revolutions to which they w r ero subject, wo naturally expect 
to find that authority used with mildness which those who 
enjoyed it must have known to have been precarious, yet 
such were the effects of the violence attending those very 

ee A copy of this act, elegantly engrossed and illuminated,” continues 
Judge Blackstone, “ was sent to Moscow, and an ambassador extraor¬ 
dinary commissioned to deliver it.” 

* The common manner m winch the Senate ordered citizens to be 
put to death, was by throwing them headlong from the top of the Tar- 
peian rock The consuls, or other particular magistrates, sometimes 
caused citizens to expire upon a cross, or, which was a much more 
common case, ordered them to bo beaten to death, with their heads 
fastened between the branches of a fork; winch they called cetmoem 
fur cm mar me 
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revolutions, that a spirit both of great irregularity and 
cruelty had taken place among the Greeks m the exercise of 
the power of inflicting punishments The very harsh laws 
of Draco arc well known, of which it was said they were not 
written with ink hut with blood The severe laws of the 
Twelve Tables among the Bormans were m great part 
brought over from Greece And it was an opinion com¬ 
monly received in Rome, that the cruelties practised by 
the magistrates on the citizens wane only imitations of the 
examples which the Gieeks had given them A 

In lino, the use of torture, thai method of administering 
justice m which folly may be said to be added to cruelty, 
had becu adopted by the Greeks m con sequence of the same 
causes which had occurred to produce the irregularity of 
their criminal justice And the same practice continues, in 
these days, to prevail on the continent of Europe, m conse¬ 
quence of that general airangement of things which creates 
there such a carelessness about remedying the abuses of 
public authority 

But the nature of that same government winch has pro¬ 
cured to the people of England all the advantages we have 
before described, has, with still more reason, freed them 
from the most oppressive abuses which prevail in other 
countries. 

That wantonness in disposing of the dearest rights of 
mankind, those insults upon human nature, of which the 
frame of the governments established m other state's una¬ 
voidably becomes more or less productive, are entirely 
banished from a nation which has the happiness of hamng 
its interest guarded by men who continue to be themselves 
exposed to the pressure of those laws which they concur m 
making, and of every tyrannic practice which they suffer to 
be introduced,—by men wdiom the advantage's w Inch they 
possess above the rest of the people render only more 
exposed to the abuses they are appointed to prevent, only 


* Caesar expressly reproaches the Greeks with this fact m lus speech 
m favour of the accomplices of Oatilme, which Ballast has transmitted 
to us — £C Eodom lllo tempore, GS-nooun morom lmitati (majores nostri), 
verbenbus ammadvertobant in cives, dc condeomatis suminum suppli- 
cium sumebant 
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more alive to the clangers against which it is their duty to 
defend the community K 

Hence we see that the use of the torture has, from the 
earliest tunes, been utterly unknown in England And all 
attempts to introduce it, whatever might he the power of 
those who made them, or the circumstances in winch they 
renewed their eu deal ours, have been strenuously opposed 
and defeated f 

From the same cause also arose that remarkable forbear¬ 
ance of the English law s to use any cruel sev erity m the 
punishments wInch experience showed it was necessary for 
the preservation of society to establish , and the utmost 
vengeance of those laws, even against the most enormous 
offenders, never extends beyond the simple deprivation of 
life | 

Nay, so anxious has the English legislature been to esta¬ 
blish mercy, even to comicted offenders, as a fundamental 

* Historians take notice tliat the Commons, m the reign of Charles II, 
made haste to proeme the abolition of the old statute, JDe Jhoetieo com- 
bu)endo (for burning heretics), as soon a® it became publicly known that 
the piosumptivc heir to the (Town was a Roman Catholic Perhaps 
they would not have been so diligent and earnest, it they had not been 
fully convinced that a member ol the House ol Commons, or his friends, 
might he brought to tual as easily as any oihei individuals among the 
people, so long as an express and written law could bo puxlueod against 
them 

f This assertion is mcoirect The torture has frequently been used 
m England The uuh & oueenon \s dantjht<•), turn ,v/cw, gauntlets, and 
cell of little rose, worn instruments to inflict the most excruciating tor¬ 
ture upon Papists The Puritans did not always escape the engines of 
Elizabeth’s High Court of Commission At. pieseni the u'marks of 
I)e Lolmo with regard to punishments are perfectly applicable, but 
when lie wrote, the number of capital ollenres wort* (hsgiaoeful to our 
laws , for stealing to the value of one shilling, and the crime of murder, 
were equally visited with the punishment of death, and women for 
petite t)eamn might, by law, he sentenced to be burnt alive —fd 

% A very singular instance occurs m the history of the year 1605, of 
tho care of the English legislature not to suffer precedents of cruel 
practices to be introduced Hu ring the tunc that those concerned in 
the gunpowder-plot were under senium o of death, a motion was made 
m the House of Commons to petition the Jung that the execution might 
be stayed, m older to consider of some extraordinary punishment to be 
inflicted upon them, but this motion was rejected A proposal of the 
same kind was also made in the House of Lords, whore it was dropped, 
—See the Pailiamentary History of England, vol. v, anno 1605. 
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principle of tlie government of England, that they made it 
an express article of that great public compact which was 
framed at the important sera of the Revolution, that “ no 
cruel and unusual punishments” should be enforced % 
They even endeavoured, by adding a clause for that purpose 
to the oath which kings were thenceforward to take at their 
coronation, as it were to render it an everlasting obligation 
of English kings, to make justice to be “ executed with 
mercy ”f 


CHAPTER XVII 


A MORE INWARD VIEW OP TIIE ENGLISH GOVERNMENT THAN HAS 
HITHERTO BEEN OPPEREE TO THE READER IN THE COURSE OP THIS 
WORK —VERY ESSENTIAL DIFFERENCES BETWEEN THE ENGLISH MO 
NARCHY, AS A MONARCHY, AND ALL THOSE WITH WHICH WE ARE 
ACQUAINTED 

The doctrine constantly maintained m this work, and which 
has, I think, been sufficiently supported by facts and com¬ 
parisons drawn from the history of other countries, is, that 
the remarkable liberty enjoyed by the English nation is 
essentially owing to the impossibility under which their 
leaders, or m general all men of power among them, are 
placed, of invading and transfening to themselves any 
branch of the governing executive authority, which authordy 
is exclusively vested, and firmly secured, in the crown 

# Seo the Bill of Rights, art x —“ Excessive bail ought not* to bo 
required, nor excessive fines imposed, nor cruel and unusual punish¬ 
ments inflicted ” 

f Those same dispositions of the English legislature which have led 
them to take such precautions m favour even of convicted offenders, 
have still more engaged them to make provisions m favour of such per¬ 
sons as are only suspected and accused of having committed offences of 
any kind Hence the zeal with which they have availed themselves of 
every important occasion—such, for instance, as that of the Revolution — 
to procure new confirmations to be given to the institution of the trial 
by jury, to the laws on imprisonment,s, and m general to that system of 
criminal jurisprudence of which a description has been given m the first 
part of this work. 
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Hence the anxious care with which those men continue to 
w atch the exercise of that authority Hence their perse¬ 
verance in observing eveiy kind of engagement which 
themselves may have entered into with the rest of the 
people 

But here a consideration of a most important kind presents 
itself How comes the crown m England thus constantly 
to preserve to itself (as we see it does) the executive 
authority in the state, and moreover to preserve it so 
completely as to inspire the great men in the nation with 
that conduct so advantageous to public liberty, which has 
just been mentioned ? These are effects which we do not 
find, upon examination, that the power of crowns has hitherto 
been able to produce m other countries 

In all states of a monarchical form, we indeed see that 
those men whom their rank and wealth, or their personal 
power of any kind, have raised above the rest of the people, 
have formed combinations among themselves to oppose the 
power of the monarch But their views, we must observe, 
in forming these combinations, were not by any means to set 
general and impartial limitations on the sovereign authority 
They endeavour to render themselves entirely independent 
of that authority , or even utterly to annihilate d, according 
to circumstances 

Thus we see that m all the states of ancient Cfreece, the 
kings were at last destroyed and exterminated. The same 
event happened m Italy, where m remote times there existed 
for a while several kingdoms, as we learn both from the 
ancient historians and poets And m Borne, we even know 
the manner and circumstances m which such a revolution 
w as brought about 

In more modern times, we see the numerous monarchical 
sovereignties (which had been raised m Italy on the rums 
of the Bomau empire) successively destroyed by powerful 
factions. and events of much the same nature have at 
different times taken place m the kingdoms established m 
the other parts of Europe 

In Sweden, Denmark, and Poland, for instance, we find 
the nobles reducing their sovereigns to the condition of 
simple presidents over their assemblies,—of mere ostensible 
heads of the government. 
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In Germany and in France, countries w here the monarchs, 
"being possessed of considerable demesnes, w ere better able 
to maintain their independence than the princes just 
mentioned, the nobles w aged war against them, sometimes 
singly and sometimes jointly, and events similar to these 
have successively happened m Scotland, Spam, and the 
modern kingdoms of Italy 

In line, it has only been by means of standing armed 
forces that the sovereigns of most of the kingdoms we 
have mentioned have been able, m a course ot time, to 
assert the prerogatives of the crown And it is only 
by continuing to keep up such forces, that, like the eastern 
monarelis, and indeed like all the inonarchs that ever 
existed, they continue to be able to support their 
authority 

]low therefore can the crown of England, without the 
assistance of any armed lorce, maintain, as it does, its 
numerous prerogatives ? flow can it, under such circum¬ 
stances, presene to itself the whole executive pow r cr m the 
state ? hoi* here we must obseive, the crown m England 
docs not derive any support from what regular forces it lias 
at its disposal; and if w r e doubted this fact, we need only 
look to the astonishing subordination in which the military 
is kept to the civil power, 1o become convinced that an 
English king is not indebted to his army for the preservation 
of his authority f 

If we could suppose that the armies of the kings of Spam 
or of France, for instance, w r ere, through some' very extra¬ 
ordinary circumstance, all to vanish m one night, the power 
ol those sovereigns, we must not doubt, would, m six 
months, be reduced to a mere shadow 7 They would imme¬ 
diately behold their prerogatives, however formidable they 
may be at present, invaded and dismembered ,t and sup¬ 
posing that regular governments continued to exist, they 
would be reduced to have little more mfluence m them than 


* Henry VIII, the most absolute prince, perhaps, who over sat 
upon a throne, kept no standing aimy 
f As was the case m the several kingdoms into which the Spanish 
monarchy was formerly divided, and, in no very remote times, in 
France ltsell 
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the doges of Venice or of Genoa possess in the governments 
of those republics > 

How, theieforc,—to repeat the question once more, which 
is one of the most interesting that can occur in politics,— 
how can the crown m England, without the assistance of 
any armed force, avoid those dangers to which all other 
sovereigns are exposed? 

How can it, without any such force, accomplish even 
incomparably greater works than those sovereigns, with their 
powerful armies, aie, we find, hi a condition to perform ^ 
How can it bear that universal effort (unknown m other 
monarchies), which, wo lane seen, is continual!) and openly 
exerted against it ? How r can it even continue to resist this 
effort so poweifully as to preclude all imliv 'duals whatever 
from cutertaimug any views besides those of setting just and 
general limitations to the exorcise of its authority ? 11 ow can 

it enforce the law s upon all subjects, indiscriminately, without 
injury, or dangei to itself ? Mow can it, in fine, impress the 
minds of all the great men m the state with so lasting a 
jealousy of its power, as to necessitate them, even m the exer¬ 
cise of their undoubted right* and privileges, to continue to 
court and deserve the affectum of the rest of the people ?f 

* Oi thm the kings of Sweden wno allowed to enjoy, before the last 
revolution (ol 1772) m that < ouufiy 

f f)e holme, in tins magnificent eulogy, seems to have o\ erlooked the 
history ol England , for the siabihf) ol the Crown has only become 
firmly sen ire h nice the revolution of 1088 , and the huc< ession of the 
picsont reigning family hy the Act of Settlement Previously, with the 
exception of the Tudor dynasty, the irregular sue< essions to the English 
crown, and the fatalities of the kings of England, are remarkable The 
first Norman woveieign became king by conquest , his eldest son was 
slam m the New Purest, the next hen*, Robeit, was deposed m Nor¬ 
mandy, and nnpiiboued for life in England hy Ins brother, William 
Eufiih, who also muialeied lus nephew, the lawful heir Henry I and 
Stephen wen* both usurpers John seized the crown, and with Ins own 
hand slew lus nephew, Aithur of Uret ague, the legitimate heir Ed¬ 
ward 11 was barbaiously put to death Richard II was murdered 
Henry i V was an usurper, and Ins grandson, Henry VI, vras murdered 
Edward IV. was an usurper, Ins brother, the Duke of Clarence, was 
executed , and lus own sons, Edward V. and the Duke of York, were 
both murdered by their uncle, Kichard HI, who usurped the crown, 
and was killed in battle. The first of t] o Tudors was not the legitimate 
prince, although Ins heirs continued to succeed him until Charles I was 
beheaded James II. was deposed. William III. had no legitimate 
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Those great men, I shall answer, who even m quiet times 
prove so formidable to other monarchs, are in England 
divided into two assemblies, and such, it is necessary to add, 
are the principles upon which this division is made, that from 
it result, as necessary consequences, the solidity and the 
indivisibility of tbe power of the crown. 

The reader may perceive that I have led him, in the course 
of this work, much beyond the line within v hich writers on 
the subject of government have confined themselves, or 
rather, that I have followed a track entirely different from 
that which those writers have pursued But as the observa¬ 
tion just made, on the stability of the power of the crown 
in England, and the cause of it, is new m its kind, so do 
the principles from which its truth is to be demonstrated 
totally differ from what is commonly looked upon as the 
foundation of the science of politics To lay those prin¬ 
ciples here before the reader, m a manner completely satis¬ 
factory to him, would lead us into philosophical discussions 
on what really constitutes the basis of governments and 
power amongst mankind, both extremely long, and m a 
great measure foreign to the subject of this hook 1 
shall therefore content myself with proving the above 
observations by facts; which is more after all than po¬ 
litical writers usually undertake to do with regard fco their 
speculations 

As 1 chiefly proposed to show that the extensive liberty 
the English enjoy is the result of the peculiar frame of 
their government, and occasionally to compare the same 

light to the throne, but was crowned m virtue of a solemn contract with 
the nation Anne was not the legitimate heir to the crown, but was 
enthroned by the national will, to the exclusion of her brother, who was 
not a Protestant George I was raised to the throne, not as the most 
immediate heir, but as the nearest protestant prince. And now, with 
Lord Bolmgbroko, w r e may say •— <c Let the illustrious and royal house 
that hath been called to the government of these kingdoms, govern 
them till time shall bo no more But lot the spirit as well as the letter 
of the Constitution they are entrusted to preserve, bo, as it ought to be, 
and as we promise ourselves it will be, the sole rule of* their government 
and the solo support of their power, and whatever happens m the 
various course of human contingencies, whatever he the fate of particular 
persons, of houses or families, lot the liberties of Great Britain be im¬ 
mortal”— 23d> 
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witli the republican form, I even had at first intended to 
confine myself to that circumstance, which both constitutes 
the essential difference between those two foims of govern¬ 
ment, and is the immediate cause of English liberty,—I mean 
the having placed all the executive authority in the state out 
of the hands of those m whom the people trust "With 
regard to the remote cause of that same liberty, that is to 
say, the stability of the power of the crown, the singular 
solidity, without the assistance of any armed force, by which 
this executive authority is so secured, I should perhaps have 
been silent, had I not found it absolutely necessary to 
mention the fact in this place, in order to obviate the ob¬ 
jections which the more reflecting part of readers might 
otherwise have made, both to several of the observations 
before offered to them, and to a few others which are soon 
to follow 

Besides, I shall confess here, I have been several times 
under apprehensions, in the course of this work, that the 
generality of readers, misled by the similarity of names, 
might put too extensive a construction upon what I said 
With regard to the usefulness of the power of the crown 
m England,—that they might accuse or suspect me, for 
uistance, of attributing the superior advantages of the 
English mode of government over the republican form, 
merely to its approaching nearer to the naturo of the 
monarchies established in the other parts of Europe, and 
of looking upon every kind of monarchy as preferable in 
itself to a republican government,—an opinion winch 1 do 
not hv any means, or m any degree, entertain * I have too 
much affection, or (if you please) prepossession, in favour 
of that form of government under which 1 was born; and, 
as I am sensible of its defects, so do I know how to set a 
value upon tho advantages by which it compensates for 
them 

I therefore have, as it wore, made haste to avail myself 
of the first opportunity of explaining my meaning on this 
subject,—of indicating that the power of the crown in 
England stands upon foundations entirely different from 
those on which the same power rests in other 6ountri.es,—- 
and of engaging the reader to observe (which for the present 
will suffice), that, as the English monarchy differs, in 

s 
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its nature and mam foundations, from every otlier, so all 
tliat is said here of its advantages is peculiar and confined 
to it 

But to come to the proofs (derived from facts) of the 
solidity accruing to the power of the crown m England, from 
the co-existence of the two assemblies which concur to form 
the English parliament, I shall first point out to the reader 
several open acts of these two houses, by which they have 
by turns effectually defeated the attacks of each other upon 
li s prerogative 

Without looking farther back for examples than the reign 
of Charles the Second, we see that the House of Commons 
had, in that reign, begun to adopt the method of adding 
(or tackmg, as it is commonly expressed) such bills as they 
wanted more particularly to have passed, to their money 
bills * This forcible use of their undoubted privilege of 
granting money, if it had been suffered to grow into com¬ 
mon practice, would have totally destroyed the equilibrium 
that ought to subsist between them and the crown. But 
the Lords took upon themselves the task of maintaining 
that equilibrium, they complained with groat warmth of 
the several precedents that were made by the Commons, of 
the practice we mention * they insisted that bills should 
be framed “ m the old and decent way of parliament f and 
at last made it a standing order of their House, to reject, 
upon the sight of them, all hills that are tacked to money 
bills. 

Again, about the thirty-first year of the same reign, a 
strong party prevailed in the House of Commons, and their 
efforts were not entirely confined, if wo may credit the 
historians of those times, to serving their constituents 
faithfully, and providing for the welfare of the state. Among 
other hills which they proposed in their House, they carried 
one to exclude from the crown the immediate heir to it; 
an affair this, of a very high nature $ and with regard to 
which it may well be questioned whether the legislative 

* This practice is of much earlier date than the reign of Charles II , 
we find it as far bach as the reign of Edward II ; and it was facetiously 
remarked, 4C that such petitions always passed m such good company. 5 *-" 

M. 
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assemblies have a right to form a resolution, without the 
express and declared concurrence of the body of the 
people But both the crow n and the nation were delivered 
from the danger of establishing such a precedent, by the 
interposition of the Lords, who threw out the bill on the 
first reading. 

In the reign of King "William the Third, a few years after 
the devolution, attacks were made upon the crown from 
another quarter A strong party was formed m the House 
of Lords, and, as we may see m Bishop Burnet’s History of 
his Own Times, they entertained very deep designs One 
of their views, among others, was to abridge the royal 
prerogative of calling parliaments, and judging of the 
proper times of doing it * They accordingly framed 
and carried m their House a bill for ascertaining the 
sitting of parliament every year * but the bill, after it 
had passed m their House, was rejected by the Oommons.f 

Again, we find, that, a little after the accession of King 
G-eorge the First, an attempt was made by a party in the 
House of Lords, to wrest from the crown a prerogative which 
is one of its finest flowers, and is, besides, the only check 
it has on the dangerous views which that House (’which may 
stop both money bills and all other bills) might be brought 
to entertain , I mean the right of adding new members to 
it, and judging of the tunes when it may be necessary to 
do so A bill was accordingly presented, and carried, m 
the House of Lords for limiting the members of that house to 
a fixed number, beyond which it should not be increased , but 
after great pams taken to ensure the success of this bill, it 
was at last rejected by the Commons. 

In fine, the several attempts which a majority in the House 

# They besides, proposed to liavo all money bills stopped m their 
House, till they had pro* ured tlio right of taxing themselves, their own 
estates, and to have a committee of Lords, and a certain number of the 
Commons, appointed to confer together concerning the state of the 
nation “ which committee (says Bishop Burnet) would soon have 
grown to have been a council of state, that would have brought all 
alfairs under their inspection, and never had been proposed but when 
the nation was ready to break into civil wars.”—Sec Burnet’s History, 
anno 1693 

f Nov 28,1693. 
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of Commons have in their turn made to restrain, farther 
than it now is, the influence of the crown arising from the 
disti ihution of preferments and other advantages, have been 
checked by the House of Lords, and all place-bills have, from 
the beginning of this century, constantly miscarried in 
that house f 

IN"or have these two powerful assemblies only succeeded 
m thus war dm g off the open attacks of each other on the 
power of the crown Their co-evistence, anil the principles 
upon which they are severally framed, have been productive 
of another effect much more extensive, though at first less 
attended to,—I mean the preventing even the making of 
such attacks, and m times too, when the crown was of 
itself incapable of defending its authority, the views of 
each House destroying, upon these occasions, the opposite 
views of the other, like those positive and negative equal 
quantities (if I may be allowed the comparison), which 
destroy each other on the opposite' sides of an equation 

0 f tins w e have several remarkable e\am pies lor instance, 
when the sovereign has been a minor. If we examine the 
history of other nations, especially before the invention of 
standing armies, we shall find that the event we mention 
never failed to be attended with open invasions of the royal 
authority, or even sometimes with complete and settled 
divisions of it. In England, on the contrary, whether w r c 
look at the reign of Eiclnxrd II, or that of Henry VI, or of 
Edward VI, we shall see that the royal authority was quietly 
exercised by the councils that were appointed to assist those 
princes, and when they came of age, it was delivered over 
to them undmiinishod 

But nothing so remarkable can bo alleged on this subject 

# This is not quite correct. By the act 6 Anno (a i>. 1707), it is 
enacted that no person having any new office whatsoever under the 
Ciown, created since the 25th Octobei, 1705, nor any person holding 
certain appointments therein, mentioned, shall be capable of being 
elected, or sitting, or voting, as a member of the House of Commons 
And if any person, being a member, accept any such office, his seat be¬ 
comes vacant, with power to be rc-clected And by the ads 1 Qeo I 
stat 2, cli 56, 15 Goo II ch 22, and 22 Geo 10 ch 45, the incapa¬ 
city to sit as a member of the House of Commons is oitended to pen¬ 
sioners for years, contractors, and to certain other persons, not persons 
holding office under the Ciown, nor included m the act 6 Anne -—AW. 
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as the manner in wdnch the two Houses have acted upon 
those occasions, when, the crown being without any present 
possessor, they had it m their power, both to settle it on 
what person they pleased, and to divide and distribute its 
effectual prerogatives, m what manner, and to what set of 
men, they might think proper Circumstances like these 
we mention, have never failed, m other kingdoms, to bring 
on a division of the effectual authority of the crown, or 
even of the state itself. In Sweden, for instance (to speak 
of a kingdom which has borne the greatest outward resem¬ 
blance to that of England) when Queen Christina was put 
under a necessity of abdicating the crown, and it was 
transferred to the prince who stood next to her m the line 
of succession, the executive authority in the state was 
immediately divided, and either distributed among the 
nobles, or assigned to the senate, into which the nobles 
alone could be admitted, and the now king was only to be 
a president over it 

After the death of Charles the Twelfth, who died without 
male heirs, the disposal of the crown (the power of which 
Charles the Eleventh had found means to render again 
absolute) returned to the states, and was settled on the 
princess Ulrica, and the prmee her husband But the 
senate, at the same time it thus settled the possession of 
the crown, again assumed to itself the effectual authority 
winch had formerly belonged to it The privilege of assem¬ 
bling the si ates was vested m that body They also secured 
to themselves the power of making war and peace, and 
treaties with foreign pow r ers,—the disposal of places,—the 
command of the army and of the fleet,—and the administra¬ 
tion of the public revenue Their number was to consist of 
sixteen members' The majority of votes was to be decisive 
upon every occasion The only privilege of the new r king 
was to have Ins vote reckoned for two and if at any time 
he should refuse to attend their meetings, the business 
was nevertheless to be done as effectually and definitively 
Without him # 

But in England, the revolution of the year 1689 was 

* The Benato had piocured a seal to bo made, to bo affixed io their 
official resolutions, m case the King should refuse to lend Ins own. The 
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terminated in a manner totally different Those who at 
that interesting epoch had the guardianship of the crown,— 
those m whose hauds it lay vacant —did not manifest so 
much as a thought to split and parcel out its prerogative. 
They tendered it to a single indivisible possessor, impelled 
as it were by some secret power operating upon them, 
without any salvo, without any article to establish the great¬ 
ness of themselves or of their families It is true, those 
prerogatives destructive of public liberty, v Inch the late 
king had assumed, were retrenched from the crown, and 
thus far the tv o houses agreed. But as to any attempt to 

reader will find more particulars concerning the former government of 
Sweden m the nineteenth chapter 

Regulations ol a similar nature had been made m Denmark, and 
continued to subsist, with some variations, till the revolution which, in 
the seventeenth century, placed the whole power of the state m the 
hands of the Ciown, without eoutiol The different kingdoms into 
* which Spam was formerly divided were governed m much the same 
manner 

And m Scotland, that seat of anarchy and aristocrat!cal feuds, the 
great offices m the state were not only taken from the Crown, but they 
were moreover made hereditaiy m the principal families of the body of 
the nobles : such were the offices of high admiral, high steward, high 
constable, great chamberlain, and justice-general this last office implied 
powers analogous to those of the Chancellor and the Chief Justice of the 
King's Bench, united 

The King’s minority, or personal weakness, or, m general, the diffi¬ 
culties m which the state might be involved, were circumstances of 
which the Scotch leaders never failed to avail themselves for invading 
the governing authority. A remarkable instance of the chums which 
they used to set forth on those occasions, occurs m a bill that was 
framed m the year 1703, for settling the succession to the Crown, after 
the demise of the Queen, under the titlo of An Act for the Becuntg of the 
Kingdom 

The Scotch Parliament was to sit by its own authority every year, on 
the first day of November, and adjourn itself as it should think proper 

The King was to give Ins assent to all laws agreed to, and offered by, 
the estates, or commission proper officers for doing the same 

A committee of ono-and-thuty members, chosen by the Parliament, 
were to be called the King’s Council, and govern during the recess, 
being accountable to the Parliament 

The King was not to make any ioroign treaty without the consent of 
Parliament 

All places and offices, both civil and military, and all pensions for¬ 
merly given by the Kmg, were over after to be given by Parliament.—* 
See Parliamentary Debates, A. 1703. 
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transfer to other hands any part of the authority of the 
crown, no proposal was even made about it Those branches 
of prerogative which were taken from the kmgly office were 
annihilated, and made to cease to exist in the state and all 
the executive authority that was thought necessary to be 
continued m the government, was, as before, left undivided 
in the crown 

In the very same manner was the whole authority of the 
crown transferred afterwards to the princess who succeeded 
King "William the Third, and who had no other claim to it 
blit what was conferred on her by the parliament And 
in the same manner again it was settled, a long time 
beforehand, on the princes of Hanover who succeeded 
her # 

There is yet one more extraordinary fact, to which I desire 
the reader to give attention. Notwithstanding all the 
revolutions we mention, although parliament hath sat every 
year since the beginning of this century, and though they 
have constantly enjoyed the most unlimited freedom both 
as to the subjects and the manner of their deliberations, and 
numberless proposals have m consequence been made,— 
yet such has been the efficiency of each House, m destroying, 
preventing, or qualifying, the views of the other, that 
the crown has not been obliged during all that period to 
make use, even once, of its negative voice; and the last 
bill rejected by a king of England was that rejected by 


* It may not be improper to observe boro, as a farther proof of the 
indivisibility oi the power of the Crown (which has been above said to 
result from the peculiar frame of the English government), that no part 
of the executive authority of the King is vested m his Privy Council, as 
it was m the Senate of Sweden the whole business centres m the So¬ 
vereign the votes of the members are not even counted; and, m fact, 
the constant stylo of the law is, the King m Council, and not the King 
and Council A proviso is indeed sometimes added to some bills, that 
certain acts mentioned m them arc to bo transacted by the King m 
Council, but this is only a precaution taken in the view that the most 
important affairs of a great nation may be transacted with proper so¬ 
lemnity, and to prevent, for instance, all objections that might, m pro¬ 
cess ot time, be drawn from the uncertainty whether the Kmg had 
assented, or not, to certain particular transactions. The King names 
the members of the Privy Council, or excludes them, by causing their 
names to be struck out of the book. 
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King "William tlie Third in the year 1092, for triennial 
parliaments # 

There occurs another instance yet more remarkable of 
this forbearing conduct of the parliament m regard to the 
crown, to whatever open or latent cause it may he owing, 
and how little their esprit cle corps in reality leads them, 
amidst the apparent heat sometimes of their struggles, to 
invade its govt 1 mug executive authority I mean, the facility 
with which they have been pre\ ailed upon to give up any 
essential branch of that authority, even after a conjunction 
of preceding circumstances had caused them to he actually 
m possession of it a case this, however, that has not fre¬ 
quently happened m the English history Alter the resto¬ 
ration of Charles the Second, for instance, the parliament, 
of their own accord, passed an act (m the first year that 
followed that eient), by which they amiihilaied at one stroke, 
both the independent legislative authority, and all claims to 
such authority, which they had assumed during the preced¬ 
ing disturbances* by the stat 10 Car II. c, 1, it was 
forbidden, under the penalty of a preamunre, to affirm that 
either of the tw r o Houses of Parliamenl, or both jointly, 
possess, without the concurrence of the king, the legislative 
authority In the fourth year after the ^Restoration, 
another capital branch of the governing authority of 
the crown was also restored to it, without any manner 
of struggle —by the stat 10 Car 1L e, 1, the ad was 
repealed by which it had been enacted, that m case the 
king should neglect to call a parliament once at least 
m three years, the peers should issue the writs for an 
election* and that, should they neglect to issue the same, 
the constituents should of themselves assemble to elect a 
parliament 

It is here to he observed, that, in the same reign, the 
Parliament passed the Habeas Corpus Act, as well as the 
other acts that prepared for the same, and in general showed 
a jealousy m watching over the liberty of* the subject, 
superior perhaps to what has taken place at any other period 
of the English history. This is another striking confirma- 

* Ho assented a few years afterwards to that bill, when several 
Amendments had been made m it 
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iion of what has been remarked in a preceding chapter, con¬ 
cerning the manner m which public disturbances have been 
terminated in England. Here we find a series of parliaments 
to have been tenaciously and persevenngly jealous of those 
kinds of popular universal provisions, which great men in 
other states ever disdained seriously to think of, or give a 
place to, m those treaties by which internal peace v as re¬ 
stored to the nation , and at the same tune these parliaments 
cordially and sincerely gave up those high and splendid 
branches of governing authority, which the senates, or 
assemblies of great men who surrounded the monarchs in 
other limited monarchies, never ceased anxiously to strive to 
assume to themselves, — and v Inch the monarchs, after 
having lost them, never were able to recover hut hy military 
violence, aided hy surprise, or through national commotions 
All these are political singularities, certainly remarkable 
enough It is a circumstance m no small degree conducive 
to the solidity of the executive authority of the English 
crown (which is tho subject of this chapter), that those per¬ 
sons who seem to have it m their power to wrest the same 
from it, are even prevented from entertaining thoughts of 
doing so * 

* I shall mention another instance of this real disinterestedness of 
tho Parliament m regard to the powei of the Ciown,— nay, of the 
strong bent that prevails m that assembly to make the Crown the gene¬ 
ral depository of the executive authonty of the nation , I mean to speak 
of the manner m which they are accustomed to piovidc for the execu¬ 
tion of such resolutions ol an active kind as they may at times adopt 
it is always by addressing tho Crown lor that purpose, and desnmg it 
to interfere with its own executive authority Even m regard to the 
printing of their Journals, the Crown is applied to by the Commons, 
with a promise of making good to it the necessary expenses Certainly, 
if there existed m that body any latent anxiety, any real ambition (J 
speak here of the general tenor of thoir conduct) to invest themselves 
with tho exocutivo authority m the state, they would not give up tho 
providing by their own authonty, at least, for tho object just mentioned , 
it might give them a pretence for having a sot of officers belonging to 
thorn, as well as a treasury of their own, and, m short, for establishing 
m thoir favour some soil of beginning or precedent, at the same time 
that a wish on thoir part, to bo the publishers of their own journals, 
could not bo decently opposed by the Crown, nor would be likely to be 
disapproved by tho public r JDo some readers the fact we are speaking 
of may appear trilling, to me it does not seem so * I confess X never 
see a paragraph m the newspapers, mentioning an address to the Crown 
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As another proof of the peculiar solidity of the power of 
the Crown m England, may be mentioned the facility and 
safety to itself and to the state with which it has at all times 
been able to deprive any particular subjects of their different 
offices, however overgrown and even dangerous their private 
power might seem to be A very remarkable instance of 
this land occurred when the great Duke of Marlborough 
was suddenly removed from all his employments the fol¬ 
lowing is the account given by Dean Swift m his “ History 
of the Pour last Years of the E,eign of Queen Anno ” 

“As the Queen found herself under a necessity, either, on 
the one side, to sacrifice those friends, who had ventured 
their lives in rescuing her out of the power of some, whose 
former treatment she had little reason to bo fond of,—to put 
an end to the progress she had made towards a peace, and 
dissolve her Parliament, or, on the other side, by removing 
one person from so great a trust, to get clear of all her 
difficulties at once, her Majesty determined upon the latter 
expedient as the shorter and safer coarse, and, during the 
recess at Christmas, sent the Duke a loiter to tell him she 
had no farther occasion for Ins service 

“ Thcro has not, perhaps, in the present age hcen a clearer 
instance to show the instability of greatness which is not 
founded on virtue; and it may be an instruction to princes 
wffio are well m the hearts of their people, that the over¬ 
grown power of any particular person, although supported 
by exorbitant wealth, can, by a little resolution, be reduced 
in a moment, without any dangerous consequences This 
lord, who was, beyond all comparison, the greatest subject 
in Christendom, found his powder, credit, and influence 
crumble away on a sudden; and, except a few friends and 


for borrowing its executive prerogative m regard to the inconsiderable 
object here alluded, to, without pausing on the article Certainly there 
must exist causes of a very peculiar nature, which produce m an assem¬ 
bly possessed of so much weight that remarkable freedom from any 
serious ambition to push their advantages farther,—which inspire it 
with the great political forbearance we have mentioned, with so sincere 
an indifference m general, m i egard to arrogating to themselves any 
branch of the executive authority of the Oiown they really seem as if 
they did not know what to do with it after having acquired it, or of 
what kind of service it may be to them. 
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followers, the rest dropped off in course,” &c (B I. near 
the end ) 

The ease with which such a man as the Dule was sud¬ 
denly removed, Dean Swift has explained by the necessary 
advantages of princes who possess the affection of their 
people, and the natural weakness of power which is not 
founded on virtue However, these are very unsatisfactory 
explanations The history of Europe, in former tunes, pre¬ 
sents a continual series of examples to the contrary We 
see m it numberless instances of princes incessantly engaged 
m resisting in the field the competition of the subjects 
invested with the eminent dignities of the realm, who were 
not by any means superior to them in point of virtue,—or, 
at other times, living m a continual state of vassalage under 
some powerful man whom they durst not resist, and whose 
power, a edit, and influence, they would have found it far 
from possible to reduce m a moment , or omnble on a sudden , 
by the sending of a single letter, even though assisted by a 
little resolution, to use Dean Swift’s expression, and without 
any dangerous consequences 

Hay, certain kings, such as Henry the Third of France, m 
regaid to the Duke of Guise, and dames the Second of Scot¬ 
land, m regard to the two Earls of Douglas successively, 
had at last recourse to plot and assassination , and expedients 
of a similar sudden violent kind are the settled methods 
adopted by the eastern monarchs, nor is it very sure that 
they can always easily do otherwise * 

Even in the present monarchies of Europe, notwithstanding 
the awful force by wduch they are outwardly supported, a 
discarded minister is the cause of more or less anxiety to the 
governing authority, especially if, through the length of 

* We might abo mention here the case of the Emperor Ferdinand II, 
and the Duke of Wabtem, which Rooms to have at the time made a 
great noise m the world —The Earls of Douglas wore sometimes attended 
by a rctmuo of two thousand horse. See Dr, Eoberteon’s History of 
Scotland —The Duke of Guise was warned, some hours before his death, 
of tho danger of trusting his person in the King’s presence or house • 
ho answered On n'osetoil, They durst not. 

If Mary, Queen of Boots, had possessed a power analogous to that 
exerted by Queen Anne, she might perhaps have avoided bomg driven 
into those instances of ill-conduct which were followed by such tragical 
consequences. 
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time lie has been in office, he happens to have acquired a 
considerable degree of influence He is generally sent and 
confined to one of bis estates in the country, v Inch the crown 
names to him he is not allowed to appear at court, nor 
even m the metropolis , much less is he suffered to appeal to 
the people m loud complaints, to make public speeches to 
the great men in the state, and intrigue among them, and, 
m short, to vent his resentment by those bitter and sometimes 
desperate methods, which, m the constitution of this country, 
prove in a great measure harmless 

But a dissolution of the parliament, that is, the dismission 
of the v hole body of the great men m the nation, assembled 
in a legislative capacity, is a cucumstanco in the English 
government, in. a much higher degree remarkable and 
deserving our notice than the depriving any single individual, 
however powerful, of his public employments. When wo 
consider in what an easy and complete manner such a dis¬ 
solution is effected m England, we must become convinced 
that the power of the crown bears upon foundations of very 
uncommon, though peibaps hidden strength , especially, if 
we attend to the several facts that take place m other coun¬ 
tries 

In France, for example,* wo find the crown, notwith¬ 
standing the immense outward force by which it is sur¬ 
rounded, to use the utmost caution in its proceedings towards 
the parliament of Pans, an assembly only of a judiciary 
nature, without any legislative authority or avowed claim, 
and which, m short, is very far from having the same weight 
m the kingdom of France as the English parliament has in 
England. The king never repairs to that assembly, to sig¬ 
nify his intentions, or hold a lit de pi slice, without the most 
overawing circumstances of military apparatus and prepara¬ 
tion, choosing to make his appearance among them rather as 
a general than a king 

And when the late kmg,t having taken a serious alarm at 
the proceedings of this parliament, at length resolved upon 
their dismission, he fenced himself, as it were, with his army , 
and military messengers were sent with every circumstance 

* We must be observant of the dale at which the author last revised 
his worb, namely, the year 1784 — lid* 

f Louis the Fifteenth 
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of secrecy and dispatch, who, at an early part of the day, and 
at the same hour, surprised each member m his own house, 
causing them severally to retire to distant parts of the 
country, which were described to them, without allowing 
them time to consider, much less to meet, and hold any con¬ 
sultation 

But the person who is invested with the kmgly office m 
England, has need of no other weapon, no other artillery, 
than the civil insignia of his dignity to effect a dissolution of 
the parliament: he steps into the midst of them, telling them 
that they are dissolved, and they are dissolved —lie tells 
them that they are no longer a parliament, and they are no 
longer so. Like the wand oi Popilius,* a dissolution in¬ 
stantly puts a- stop to their warmest debates and most 
violent proceedings. The peremptory words by which it is 
expressed have no sooner met their ears, than all their legis¬ 
lative faculties are benumbed though they may still be 
sitting on the same benches, they look no longer on them¬ 
selves as forming an assembly ; they no longer consider each, 
other m the light of associates or of colleagues f As if some 
strange kind of weapon, or a sudden magical effort had been 
exerted m the midst of them, all the bonds of their union 
are cut off, and they hasten aw ay, without having so much, 
as the thought of continuing for a single minute the duration 
of their assembly $ 

m A Roman ambassador, who stopped the army of Antiochus, Xing 
of Syria — hum Ilal* hb xlv. 

f Tine, the ^Sovereign can thus dissolve the Parliament, but the So¬ 
vereign never can govern the country without assembling a new Parlia¬ 
ment ; nor can the Crown even maintain its ministers m power without 
the consent ot the House of Commons William IV dismissed ins mi¬ 
nisters, but the Commons would not bear those who replaced them, and 
ho was compelled to take back his old advisei s — Ml. 

$ Nor has London post-horses enough to drive them far and near 
into the country, when the declaration, by which the Parliament is dis¬ 
solved, also mentions the calling of a new one. 

A dissolution, when proclaimed by a common crier assisted by a few 
beadles, is attended by the very same effects 

To the account of the expedient used by Louis XV of Prance to 
effect the dismission of the Parliament of Pans, we may add the manner 
m which the Crown of Bpam, more arbitrary perhaps than that of 
France, undertook some years ago to rid itself of the 1 eligious society of 
the Jesuits, whose political influence and intrigues had giown to give it 
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To all these observations concerning the peculiar solidity 
of the authority of the crown m England, I shall add another 
that is supplied by the whole series of the English history , 
which is, that though bloody broils and disturbances have 
often taken place m England, and war been often made 
against the king, yet it has scarcely ever been done, but by 
persons who positively and expressly laid claim to the crown 
Even while Cromwell contended with an armed force against 
Charles the Eirst, it was m the king’s own name that he 
waged war against him. 

The same objection might be expressed m a more general 
manner, and with strict truth, by saying that no war has 
been waged, m England, against the go\ ermng authority, 
except upon national grounds, that is to say, either when 
the title to the crown has been doubtful, or when general 
complaints, either of a political or religious kind, have arisen 
from every part of the nation As instances of such com¬ 
plaints, may he mentioned those that gave rise to the war 
against King John, which ended m the passing of the Great 
Charter, the civil wars in the reign of Charles the Eirst, 
and the Ecvolution of the year 1689 From the facts just 
mentioned it may also be observed as a conclusion, that the 
crown cannot depend on the great security we have been 
describing any longer than it continues to fulfil its engage¬ 
ments to the nation, and to respect those laws which form 
the compact between it and the people And the imminent 
dangers, or at least the alarms and perplexities, m which the 
longs of England have constantly involved themselves, when- 

umbrage. They were seized by an armed force at the same minute of 
the same day, m every town or borough of that extensive monarchy, 
where tliev had residence, m ordei to their being hurried away to 
ships that were waiting to carry them into another country, the whole 
business being conducted with circumstances of secrecy, of surprise, and 
of preparation, far superior to what is related of the most celebrated 
conspiracies mentioned in history. 

Tlio dissolution of the Parliament which Charles the Second had 
called at Oxford is an extremely curious event. A very lively account 
of it is to be found m Oldmixon’s History of England 

If certain alterations, however imperceptible they may perhaps bo at 
first to the public eye, ever take place, the period may come at which 
the Crown will no longer have it m its power to dissolve the Parliament; 
that is to say, a dissolution will no longer bo followed by the same effects 
that it is at present, 
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ever thev Lave attempted to struggle against tlie general 
sense of the nation, manifestly show that all that has been 
above observed, concerning the security and remarkable 
stability somehow annexed to their office, is to be understood, 
not of the capricious power of the man, but of the hwful 
authority of the head of the state 3r 


SECOND PAST OP THE CHAPTER. 

Theee is certainly a very great degree of singularity in all 
the circumstances wo have been describing here those pen- 
sons who are acquainted with the history of other countries 
cannot but remark with surprise that stabilil y of the power 
of the English crown,—that mysterious solidity, that inward 
binding strength with which it is able to carry on with cer¬ 
tainty its legal operations, amidst the clamorous struggle and 
uproar with which it is commonly surrounded, and without 

* One more observation may he made on the subject, which is, that 
when 1 lie kingly dignity has happened m England to be wrested from 
the possessor, through some revolution, it lias been recovered, or smug¬ 
gled for, with more dibit nlly than m other countries m all the other 
countries upon earth, a king de jvre (by claim) possesses advantages in 
regard to the king m being, much suponor to those of which the same 
cireumstaiK ‘0 may bo productive m England. The power of the other 
sovereigns m the world is not so securely established as that of an Eng¬ 
lish king, but then their cl mi actor is more indelible, that is to say, 
till then antagonists have succeeded m cutting oil' them and their 
families, they possess, m a high degioo, a power to renew those claims 
and disturb the state Those family pleas or claims of priority, and, m 
general, those arguments to which the bulk of mankind have agreed to 
allow so much weight, cease almost entnely to bo ol any effect m Eng¬ 
land, against the person actually invested with the kingly office, as soon 
as the constitutional parts and spimgs have begun to move, and, m 
short, as soon as the machine of the government has once begun to be 
m full play. An universal general ferment, similar to that which pro¬ 
duced the former disturbances, is the only time of real dangor. 

The remarkable degree of internal national quiet, which, for very near 
a century past, has followed the devolution of the year 1689, is a strong 
proof of the truth of the observations above made j nor do I think that, 
all circumstances being considered, any other country can produce the 
like instance. 
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the mediuin of any armed threatening force To give a de¬ 
monstration of the manner m which all these things are 
brought to bear and operate, it is not, as I said before, my 
design to attempt here, the principles from winch such de¬ 
monstration is to be derived, suppose an inquiry into the 
nature of man, and of human affairs, which rather belongs to 
philosophy (though to a branch hitherto unexplored) than 
to politics , at least such an inquiry certainly lies out of the 
sphere of the common science of politics * How ever, I had 
a very material reason for introducing all the above-mentioned 
facts concerning the peculiar stability of the governing au¬ 
thority of England, inasmuch as they lead to an observation 
of a most important political nature; which is, that this 
stability allows several essential branches of English liberty 
to take place, which, without it, could not exist For there 
is a very essential consideration to be made m every science, 
though speculators are sometimes apt to lose sight of it, 
which is this—m order that tilings may have existence they 
must be possible } m order that political regulations of any 
kind may obtain their effect they must imply no direct con¬ 
tradiction, either open or hidden, to the nature of things or 
to the other circumstances of the government 1 n reasoning 
from this principle, we shall find that the stability of tho 
governing executive authority in England, and tho weight it 
gives to the whole machine of the state, have actually enabled 
the English nation, considered as a free nation, to enjoy 
several advantages wduch would really have been totally un¬ 
attainable in the other states we have mentioned in former 
chapters, whatever degree of public virtue wo might even 
suppose to have belonged to the men who acted in those 
states as the advisers of the people, or, in general, who were 
intrusted with the business of framing the laws. 

One of these advantages resulting from the solidity of tho 
government, is, the extraordinary personal freedom which all 
ranks of individuals m England enjoy at the expense of the 
government authority. In tho Boman Commonwealth, for 

m It may, if the reader pleases, belong to the science of metapohhm , 
in tho same sense as we say metaphysm, that is, tho science of those 
things which he beyond physical or substantial things A few more 
words are bestowed upon the same subject m tho advertisement, or pre¬ 
face, at the head of this wort. 
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instance, we behold the senate invested with a number of 
powers totally destructive of the liberty of the citizens and 
the continuance of these powers was, no doubt, m a great 
measure, owing to the treacherous reimssness of those men 
to whom the people trusted for repressing them, or even to 
their determined resolution not to abridge those prerogatives. 
Yet, if we attentively consider the constant situation of 
affairs in that republic, we shall find, that though we should 
suppose those persons to have been ever so truly attached to 
the cause of the people, it would not really have been possible 
for them to procure to the people an entire security The 
right enjoyed by the senate, of suddenly naming a dictator 
with a power unrestrained by any law, or of investing the 
consuls with an authority of much the same kmd, and the 
power it at times assumed of making formidable examples of 
arbitrary justice, were resources of which the republic could 
not, perhaps, with safety have been totally deprived and 
though these expedients frequently were used to destroy the 
just liberty of the people, yet they were also very often the 
means of preserving the Commonwealth 

Upon the same principle we should possibly find that 
the ostracism, that arbitrary method of banishing citizens, 
was a necessary resource m the republic of Athens A 
Venetian noble would perhaps also confess, that, how r ever 
terrible the state inquisition, established m his republic, 
may be even to the nobles themselves, yet it would 
not be prudent entirely to abolish it And w r e do not 
know but a minister of state m France, though ever so 
virtuous and moderate a man, would say the same with 
regard to secret imprisonments, the lettres de cachet , and 
other arbitrary deviations from the settled course of law, 
which often take place m that kingdom, and in the other 
monarchies of Europe. No doubt, if he was the man we 
suppose, he would confess that the expedients mentioned, 
have, m numberless instances, been basely prostituted to 
gratify the wantonness and private revenge of ministers, or 
of those who had any interest with them: but still perhaps 
he would continue to give it as bis opinion, that the crowm, 
notwithstanding its apparently immense strength, could not 
avoid recurring at times to expedients of this land , much 
less could it publicly and absolutely renounce them for 
ever. 


x 
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It is therefore a most advantageous circumstance m the 
English government, that its security renders all such ex¬ 
pedients unnecessary, and that the representatives of the 
people have not only been constantly willing to promote the 
public liberty, but that the general situation of affairs has 
also enabled them to carry their precautions so far as they 
have done And indeed, when we consider what prerogatives 
the crown, m England, has implicitly renounced ,—that, m 
consequence of the independence conferred on the judges, 
and ot the method of trial by jury, it is deprived of all means 
of influencing the settled course of the law both m civil and 
criminal matters —that it has renounced all power of seizing 
the property of individuals, and even of restraining m any 
manner whatsoever, and for the shortest time, the liberty of 
their persons ,—we do not know which w e ought most to 
admire, whether the public virtue of those who have deprived 
the supreme executive power of all those dangerous prero¬ 
gatives, or the nature ol that same power, which has enabled 
it to give them up without rum to itself,—whether the happy 
frame of the English government, which makes those m w horn 
the people trust continue so faithful to the discharge of their 
duty, or the solidity of that same government, which can 
afford to leave to the people so extensive a degree of 
freedom * 

Again, the liberty of the press, that great advantage en¬ 
joyed by the English nation, does not exist in any of the 
other monarchies of Europe, however well established their 

# At tlic times of the invasions of the Pretender, assisted by the 
foices of hostile nations, the Habeas Corpus Act was indeed suspended 
(which, by the by, may serve as one proof that, in proportion as a go¬ 
vernment is m danger, it becomes necessary to abridge the liberty of the 
subject) but the executive power did not thus of itself stretch its own 
authority, the precaution was deliberated upon and talon by the re¬ 
presentatives ol the people, and the detaining of individuals m conse¬ 
quence of the suspension of the act was limited to a certain fixed time. 
Notwithstanding the just fears of internal and hidden enemies, which 
the cncumstances of the times might raise, the deviation from the former 
com so of the law was earned no farther than the single point we have 
mentioned Persons detained by order of the Government were to be 
dealt with m the same niannei as those airested at the suit of private 
individuals, the proceedings against them weie to be carried on no 
otherwise than m a public place, they were to be tried by their peers, 
and have all the usual legal means of defence allowed to them,—such as 
calling of witnesses, peiemptory challenge of juries, &e. 



THE PRESS ROME—YES ICE 


275 


power may at first seem to be, and it might even be 
demonstrated that it cannot exist m them The most 
watchful eye, we see, is constantly kept m those monarchies 
upon ever) kind of publication, and a jealous attention is 
paid even to the loose and idle speeches of individuals 
Much unnecessary trouble (we may be apt at first to think) 
is taken upon this subject but yet, if we consider how 
uniform is the conduct ot all those governments, how constant 
and unrcmitted aie their cares m those respects, we shall 
become convinced, without looking faither that there must 
be some soi t of necessity for their precautions 

In republican states, for reasons which are at bottom the 
same as m the hefore-mentioned governments, the people 
are also kept under the greatest restraints by those who are 
at the head of the state In the Koman Commonwealth, for 
instance, the liberty of writing was curbed by the severest 
laws x with regard to the freedom of speech, things were 
but little better, as w r e may conclude from several facts, and 
many instances may even be produced of the dread with 
which the private citizens, upon certain occasions, com¬ 
municated their political opinions to the consuls, or to the 
senate In the \ enetian republic, the press is most strictly 
watched, nay, to forbear to speak in an) manner whatsoever 
of the conduct of the government is the fundamental maxim 
which they inculcate on the minds of the people throughout 
their dominions.*)" 

* The law ot the Twelves Tables had established the punishment of 
death against the author of a, libel nor was it by a trial byjurv that 
they determined what was to be ealled a libel SSi qms carmen ocecn- 
tassit, aetitasHit, eondidissit, cpiod alteri flngitimn faxit, capital onto ” 

f Of this 1 have myself seen a proof somewhat smgulai, which X beg 
leave of the reader to relate Being, m the } ear 1708, at Bergamo, the 
last town of the Venetian state as you come into it from the state of 
Milan, about a hunched and twenty miles distant from Venice, 1 took a 
walk m the evening m the neighbourhood of the town , and wanting to 
know the names ot several places which 1 saw at a distance, I stopped 
a young countryman to ask for information. Finding him to be a sen¬ 
sible young man, I entered into some farther conversation with him ; 
and as ho had himself a great inclination to see Venice, he asked mo 
whether 1 proposed to go there? I answered that 1 did on which ho 
immediately warned me, when I was at Venice, not to speak ot the 
prince (dri prenetju) , an appellation assumed by the Venetian govern¬ 
ment, m order, as I suppose, to convey to the people a greater idea of 
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With respect therefore to this point, it may again he 
looked upon as a most advantageous circumstance m the 
English government, that those who have been at the head 
of the people have not only been constantly disposed to 
procure the public liberty, but also that they have found it 
possible for them to do so , and that the remarkable strength 
and steadiness of the government have admitted of that ex¬ 
tensive freedom of speaking and writing winch the people of 
England enjoy A most advantageous privilege this r which, 
affording to every man a mean of laying his complaints before 
the publ ic, procures him almost a certainty of redress against 
any act of oppression that he may have been exposed to and 
which leaving, moreover, to every subject a right to give his 
opinion on all public matters, and, by thus influencing the 
sentiments of the nation, to influence those of the legislature 
itself (which is sooner or later obliged to pay a deference to 
them), procures to him a sort of legislative authority of a 
much more efficacious and beneficial nature than any formal 
right lie might enjoy of voting by a mere yea or nay , upon 
general propositions suddenly offered to him, and which ho 
could Imvo neither a share m framing, nor any opportunity 
of objecting to and modifying 

Such a privilege, by supporting in the people a continual 
sense of their security, and alfordmg them undoubted proofs 
that the government, whatever may be its form, is ultimately 
designed to ensure the happiness of those who live under it, 
is both one of the greatest advantages of freedom, and its 
surest characteristic The kind of security, as to their 
persons and possessions, which subjects, who are totally de¬ 
prived of that privilege, enjoy at particular times under other 
governments, perhaps may entitle them to look upon them¬ 
selves as the well administered property of masters who 

their union among them solves. As I wanted to hear him talk farther 
on the subject, I pretended to be entuely ignorant m that respect, and 
asked for what reason I must not speak of the prince But lie (after 
the manner of the common people m Italy, who, when strongly affected 
by any thing, rather choose to express themselves by some vehement 
gesture than by words) ran the edge of his hand with great quickness 
along his neck,—meaning thereby to express, that being strangled, or 
having one's throat cut, was the instant consequence of taking such 
liberty. 
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rightly understand their own interests but it is the right of 
canvassing without fear the conduct of those who are placed 
at their head which constitutes a free nation # 

The unbounded freedom of debate, possessed by the 
English parliament, is also a consequence of the peculiar 
stability of the government. All sovereigns have agreed m 
their jealousy of assemblies of this kind, m their dread of the 
privileges of assemblies who attract in so high a degree the 
attention of the rest of the people,—who m a course of time 
become connected by so many essential ties with the bulk of 
the nation, and acquire so much real influence by the essen¬ 
tial share they must needs have in the management of public 
aflairs, and by the eminent services, m short, which they are 
able to perform to the community,f Hence it has happened 
that mo march s, or single rulers, m all countries, have endea¬ 
voured to dispense with the assistance of assemblies like 
those we mention, notwithstanding the capital advantages 
they might have derived from their services towards the good 
government of the state, or, if the circumstances ot the 
times have rendered it expedient for them to call such assem¬ 
blies together, they have used the utmost eudeavours m 
abridging those privileges and legislative claims which they 
soon found to prove so hostile to their security m short, they 
have ever found it impracticable to place an unreserved trust 
m public meetings of this kind. 

We may here name Cromwell, as ho was supported by a 
numerous army, and possessed more power than any foreign 
monarch who has not beam secured by an armed force 
Even after he had purged, by the agency of Colonel Pride, 
and two regiments, the parliament that was sitting when his 
power became settled, thereby thrusting out all his oppo¬ 
nents, to the amount of about two hundred, he soon, found 

# If wo consider the groat advantages to public liberty which result 
from tho institution of the trial by jury, and from the liberty of the 
press, we shall find England to bo m reality a mow democrafcical state 
than any other we are acquainted with The judicial power and the 
censorial power are vested m the people. 

f And which they do actually perform, till they are able to throw off 
the restraints of impartiality and moderation,— a tiling which, being 
men, tney never fail to do when their influence is generally established, 
and proper opportunities oiler. fcJovcreigns know these things, and 
dread them. 



278 


THE CONSTITUTION OE ENGLAND 


Ins whole authority endangered by the proceedings of those 
who remained, and was under a necessity of turning them 
out in the military manner with which every one is ac¬ 
quainted Eluding still a meeting of this kind highly 
expedient to legalise his military authority, he called toge¬ 
ther that assembly which was called Barebones* parliament 
He had himself chosen the members of this parliament, to 
the number of about a hundred and twenty, and they had 
severally received the summons from him, yet notwith¬ 
standing this circumstance, and the total want of personal 
weight m most of the members, he began in a very few 
months, and in the midst of Ins powerful victorious army, to 
feel a serious alarm at their proceeding, he soon heard them 
talk of their ow r n divine commission, and of the authority 
they had received from the Lord 3 and, m short, finding he 
could not trust them, he employed the offices of a second 
colonel to effect their dismission Being now dignified w ith 
the legal appellation of Protector^ he ventured to call a 
parliament elected by considerable parts of the people, but 
though the existence of this parliament w r as grounded, vie 
might say grafted, upon his own, and though bands of 
soldiers were even posted in the avenues to keep out all such 
members as refused to take certain personal engagements to 
him, he made such haste, m the issue, to rid himself of their 
presence, as to contrive a mean quibble or device to shorten 
the time of their sitting by ten or tw f clve days. # To a fourth 
assembly he again applied; but though the elections had 
been so managed as to procure him a formal tender of the 
crown during the first sitting, he put an end to the second 
with resentment and precipitation + 

The example of the Bom an emperors, whose pow r er was 
ouiw ardly so prodigious, may also he introduced here They 

** They were to have siften five months, but Cromwell pro!ended 
that the monthb wore to consist of only twenty-eight days, as this was 
the way of reckoning time used m paying the army and the fleet 

f The history of the conduct of the deliberating and dt bating assem¬ 
blies we arc alluding to, m regard to the monai chs, or single rulers of 
any denomination, who summon them together, may be expressed in 
very few words If the monarch is unarmed, they overrule him so as 
almost entirely to set him aside if his power is of a military kind, they 
form connections with the army. 
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used to show the utmost jealousy in their conduct with 
respect to the Roman senate, and that assembly, which the 
prepossession of the people, vho looked upon it as the ancient 
remains of the republic, had made it expedient to continue, 
were not suffered to assemble but under the diawn scimitars 
of the praetorian guards 

Even the kings of France, though their authority is so 
unquestioned, so universally respected as Vi ell as strongly 
supported, have felt frequent anxiety from the claims and 
proceedings of the parliament of Pans, an assembly of much 
less weight than the English parliament The alarm has 
been mentioned which Louis XY at last expressed con¬ 
cerning their measures, as well as the expedient to which 
he resorted, to fret 4 himself from their presence And when 
his successor thought proper to call again this parliament 
together, a measure highly prudent m the beginning of his 
reign, every jealous precaution was at the same taken to 
abridge' those privileges of deliberating and remonstrating, 
upon winch any distant claim to, or struggle for, a share of 
the supremo authority, might he grounded 

It may he objected that the pride of kings or single 
rulers makes them averse to the existence of assemblies like 
those we mention, and despise the capital services which 
they might derive from them for the good government of 
their kingdoms 1 grant it may m some measure he so 
But if wo inquire into the general situation of affairs in 
different states, and mto the examples with which their 
history supplies us, we shall also find that the pride of those 
kings agrees m the mam with the interest and quiet of their 
subjects, and that their preventing the assemblies ve speak 
of from meeting, or, when met, from assuming too large a 
share in the management of public affairs, is, m a great 
measure, matter of necessity, 

We may therefore reckon it as a very great advantage 
that, m England, no such necessity exists. Such is the 
frame of the government, that the supreme executive 
authority can both give leave to assemble, and show the 
most unreserved trust, when assembled, to those two houses 
which concur together to form the legislature 

These two houses, ve see, enjoy the most complete free¬ 
dom m their debates, whether the subject be grievances , or 
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regulations concerning government matters of any land no 
restriction whatever is laid upon them , they may start any 
subject they please The crown is not to take any notice of 
their deliberations its wishes, or even its name, are not to 
be introduced m the debates And, m short, what makes 
the freedom of deliberating, exercised by the two houses, 
really unlimited, is the privilege, or sovereignty we may say, 
enjoyed by each within its own walls, m consequence of 
which, nothing done or said m parliament is to be questioned 
m any place out of parliament Nor will it be pretended 
by those persons who are acquainted with the English his¬ 
tory, that these privileges of parliament we mention arc 
nominal privileges, only privileges upon paper, w Inch the 
crown has disregarded whenever it has thought proper, and 
to the violations of which the parliament have used "very 
tamely to submit That these remarkable advantages,—this 
total freedom from any compulsion or even fear, and, in 
abort, tins unlimited liberty of debate, so strictly claimed by 
the parliament, and so scrupulously allowed by the crown, 
— should be exercised, year after year, during a long course 
of* tune, without producing the least relaxation m the execu¬ 
tion of the laws, the smallest degree of anarchy,—are cer¬ 
tainly very singular political phenomena. 

It may be said, that the remarkable solidity of the govern¬ 
ing executive authority m England operates to the advan¬ 
tage of the people with respect to the objects we mention, m 
a twofold manner In the first place, it so far takes from 
the great men m the nation, all serious ambition to invade 
this authority, that their debates do not produce such anax- 
clucal and more or less bloody struggles as have very -fre¬ 
quently disturbed other countries In the second place, it 
inspires those great men with that salutary jealousy of the 
same authority which leads them to frame such effectual 
provisions for laying it under proper restraints. On which 
I shall observe, by way of a short digression, that this dis¬ 
tinguished stability of the executive authority of the English 
crown affords an explanation of the peculiar manner m 
which public commotions have constantly been terminated 
m England, compared with the manner in which the same 
events have been concluded m other kingdoms When 1 
mentioned, m a former chapter, this peculiarity in the 
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English government, I mean the accuracy, impartiality, and 
universality of the provisions by which peace, after internal 
disturbances, has been restored to the nation,! confined my 
comparisons to instances drawn from republican govern¬ 
ments, pmposely postponing to say anything of govern¬ 
ments of a monarchical form, till I had introduced the very 
essential observation contained m this chapter, vhieh is, 
that the power of c?owm, m other monarchies, has not been 
able, by itself, to produce the same effects it has m England, 
—that is, has not been able to inspiie the great men m the 
state with any thing like that salutary jealousy we mention, 
nor of course to induce them to unite in a real common 
cause v ith the rest of the people In other monarchies,^ 
those men who, during the continuance of the public distur¬ 
bances, were at the head of the people, finding it m their 
power, m the issue, to parcel out, more or less, the supreme 
governing authority (or even the state itself), and to transfer 
the same to themselves, constantly did so, in the same 
manner, and for the very same reasons, as it happened in the 
ancient commons ealths, those monarchical governments 
being m reality, so far as that, of a republican nature. and 
the governing authority was left, at the conclusion, m the 
same undefined extent it had before f But m England, the 
great men in the nation, finding themselves in a situation 
essentially different, lost no time m pursuits like those m 
which the great men of other countries used to indulge 
themselves on the occasion we mention Every member of 
the legislature plainly perceived, from the general aspect of 
affairs, and his feelings, that the supreme executive autho¬ 
rity m the state must in the issue fall somewhere undivided, 
and continue so , and being moreover sensible, that neither 
personal advantages of any kind, nor the power of any 
faction, but the law alone, could afterwards be an effectual 
restraint upon its motions, they had no thought or aim left, 


* I mean before the introduction of those numerous standing armies 
which aie now kept by all the crowns of Europe since that epoch, 
which is of no very ancient date, no treaty has been entered into by 
those crowns with any subjects. 

f As a remarkable instance of such a treaty, may be mentioned that 
by which the war for the public good was terminated m Erance. 



282 


THE CONSTITUTION OF ENGLAND 


except to frame with care those laws upon which their own 
liberty* was to continue to depend, and to restrain a power 
which they judged it so impracticable to transfer to them¬ 
selves or their party, or to render themselves independent of. 
These observations I thought necessary to he added to those 
m the fifteenth chapter, to which I now refer the reader, 

Nor has the great freedom of canvassing political subjects 
we have described, been hunted to the members of the legis¬ 
lature, or confined to the w T alls of Westminster,—that is, to 
the exclusive spot on wdnch the two houses meet the like 
privilege is allowed to the other orders of the people and 
a full scope is given to that spirit of party, and a complete 
security ensured to those numerous and irregular meetings, 
which, especially when directed to matters of government, 
create so much uneasiness m the sovereigns of other 
countries Individuals even may, in such meetings, take an 
active part for procuring the success of those public steps 
which they wash to see pursued, they may frame petitions 
to be delivered to the crown, or to both houses, either to 
procure the repeal of measures already entered upon bv 
government or to prevent the passing of such as are under 
consideration, or to obtain the enacting of new regulations 
of any kind, they may severally subscribe their names to 
such potations * the law sets no restriction on their numbers; 
nor has it, we may say, taken any precaution to prevent 
even the abuse that might he made of such freedom x 

That mighty political engine, the press, is also at their 
service; they may avail themselves of it to advertise the 
time and plate, as well as the intent of the meetings, and 
moreover to set off and inculcate the advantages of those 
notions which they wish to see adopted 

Such meetings may be repeated , and every inch vidua! may 
deliver wdiat opinion he pleases on the proposed subjects, 
though ever so directly opposite to the views or avowed 
designs of the government. The member of the legislature 

# The great chartist meeting, which it was apprehended would have 
disturbed the public tranquillity, m April, 1848, vanished, not before a 
military force, but m view of the small wooden stick of the police con¬ 
stable, It may be remarked, that, the present Emperor of the French 
voluntarily acted on that day, m London, as a sworn special constable 
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may, if he chooses, have admittance among them, and again 
enforce those topics w hich have not obtained the success he 
expected m that house to which he belongs. The disap¬ 
pointed statesman, the minister turned out, also find the 
door open to them they may bring m the -whole weight of 
fcheir miluence and of their connections they may exert 
every nerve to enlist the assembly m the number of their 
supporters they are hidden to do their worst they fly 
through the country from one place of meeting to another: 
the clamour increases the constitution, one may think, is 
going to he shaken to its very foundations —‘but these 
mighty struggles, by some means or other, always find a 
proportionate degree of reaction , new difficulties, and at last 
insuperable impediments, grow up in the way of those who 
would take advantage of the general ferment to raise them¬ 
selves on the wreck of the governing authority a secret 
force exerts itself, wdneh gradually brings things hack to a 
state of moderation and calm, and that sea so stormy, to 
appearance so deeply agitated, constantly stops at certain, 
limits winch it seems as if it w r anted the pow r er to pass. 

The impartiality with which justice is dealt to all orders of 
men m England, is also m great measure owing to the pecu¬ 
liar stability of the government the very remarkable, high 
degree, to which this impartiality is carried, is one of those 
things, which, being impossible in other countries, aie pos¬ 
sible under the government of this country In the ancient 
commonwealths, from the instances that have been intro¬ 
duced in a former place, and from others that might be 
cjnoted, it is evident that no redress w T as to be obtained for 
the acts of injustice or oppression committed by the men 
possessed of influence or wealth, upon the inferior citizens. 
3n the monarchies of Europe, m former times, abuses of a 
like kmd prevailed to a most enormous degree In our 
days, notwithstanding the great degrees of strength acquired 
by the 1 different governments, it is matter of the utmost 
difficulty for subjects of the inferior classes to obtain the 
remedies of the law against certain individuals, in some 
countries it is impossible, let the abuse be ever so flagrant; 
an open attempt to pursue such remedies being moreover 
attended with danger. Even m those monarchies of Europe 
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in which the government is supported both by real strength, 
and by civil institutions of a very advantageous nature, great 
differences prevail between individuals m regard to the 
facility of obtaining the remedies of the law, and to seek for 
redress, is at best, m many eases, so arduous and precarious 
an attempt, as to take fiom injured individuals all thoughts 
of encountering the difficulty INFor are these abuses we 
mention, m the former or present governments of Europe, 
to be attributed only to the want of resolution m the heads 
of those governments. In some countries, the sovereign, 
by an open design to suppress these abuses, would have 
endangered at once his whole authority and m others, he 
would find obstructions multiply so in his way as to compel 
him, perhaps very quickly, to drop the undertaking How 
can a monarch, alone, make a persevering stand against the 
avowed expectations of all the great men by whom he is 
surrounded, and against the loud claims of powerful classes 
of individuals ? In a commonwealth, what can the senate 
do when they find that their refusing to protect a powerful 
offendei of their own class, or to indulge some great citizen, 
w lth the impunity of his friends, is likely to be productive 
of serious divisions among themselves, or perhaps of disturb¬ 
ances among the people ? 

If wo cast our eyes on the strict and universal impartiality 
with wduch justice is administered m England, we shall soon 
become convinced that some inward essential difference 
exists between the English government and those of 
other countries, and that its power is founded on causes of 
a distinct nature. Individuals of the most exalted rank do 
not entertain so much as the thought to raise the smallest 
direct opposition to the operation of the law. The complaint 
of the meanest subject, if preferred and supported in the 
usual way, immediately meets with a serious regard. The 
oppressor of the most extensive influence, though m the 
midst of a tram of retainers, nay, though in the fullest flight 
of his career and pride, and surrounded by thousands of 
applauders and partisans, is slopped short at the sight of tho 
legal paper which is delivered into his hands, and a tipstaff' 
is sufficient to bring him away, and produce him before the 
bench 
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Such is tlie greatness, and such the uninterrupted preva¬ 
lence of the law/ such is, m short, the continuity of omni¬ 
potence, of resistless superiority, it exhibits, that the extent 
of its effects at length ceases to be a subject of observation 
to the public 

Not are great or wealthy men to seek for redress or satis¬ 
faction of any kind, by any other means than such as are 
open to all; even the sovereign has bound himself to resort 
to no other , and experience has shown that he may without 
danger trust the protection of his person, and of the places 
of Ins residence, to the slow and litigious assistance of the law f 

Another wmy great advantage attending the remarkable 
stability of the English government, is, that the same is 
effected without the assistance of an armed standing force £ 
the constant expedient this of all other governments On 
this occasion I shall introduce a passage of Doctor Adam 
Bmith§, m a work pul)hshed since the present chapter was 
first written, m which passage an opinion certainly erroneous 
is contained, the mistakes of persons of his very great 
abilities deserve attention. This gentleman, struck with 
the mnesHity of a sufficient power of reaction, of a sufficient 
strength, on the side of government, to resist the agitations 
attendant cm liberty, has looked round, and judged that the 
English government derived the singular stability it mani¬ 
fests from the standing force it has at Its disposal the 
following are his expressions.—“To a sovereign who feels 

# Jiox magna oat, ei pnevalebit 

t 1 remember, soon alter my first coming to this country, I took 
notice of the boards set up from place to place behind the inclosure of 
Richmond Park —Whoever trespasses upon this giound will be pro¬ 
secuted ” 

$ This is not exactly true There is an armed force; and m the 
instance of the Bristol riots, the yeomanry were very properly called 
out; while, on a former occasion, most unfortunately, the yeomanry 
attacked and killed several persons at a reform meeting near Man¬ 
chester, at which no not was attempted. In Ireland we have a strong 
armed force, including the armed constabulary In England and Scot¬ 
land the unarmed civil police is amply sufficient to prevent any disorder; 
but the British people themselves, m their devoted obedience to the 
supremacy of the laws, are the best preservers of order and of self- 
government -—Md 

§ An Inquiry into the Nature and Causes of the Wealth of Nations 
Book v. chap. i. 
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limiself supported, not only by the natural aristocracy of 
tlie country, but by a well-regulated standing army, the 
rudest, the most groundless, and the most licentious remon¬ 
strances, can give but little disturbance He can safely 
pardon or neglect them, and his consciousness of Ins supe¬ 
riority naturally disposes him to do so That degree of 
liberty which approaches to licentiousness , can be tolerated 
only m countries where the sooeteign is secured by a well- 
regulated standing army ” x 

The above positions are grounded on the notion, that an 
army places m the hands of the sovereign a united irresis¬ 
tible strength,—a strength liable to no accidents, difficulties, 
or exceptions, a supposition this, which is not conformable 
to experience. If a sovereign was endued with a kind of 
extraordinary power attending on his person, at once to lay 
under water whole legions of insurgents, or to repulse and 
sw r ecp them away by Hashes and shocks of the electrical fluid, 
then indeed he might use the great forbearance above 
described though it is not perhaps very likely he would 
put up with the utde and groundless remonstrances of his 
subjects, and with their licentious freedom, yet he might, with 
safety, do or not do so, at his owrn choice But an army is 
not that simple weapon which is here supposed It is 
formed of officers and soldiers who feel the same passions 
with the rest of the people,—the same disposition to promote 
their own interest and importance, when they find out their 
strength, and proper opportunities offer "What will there¬ 
fore he the resource of the sovereign, if into that army, on 
the assistance of which he relics, the same party spirit 
creeps, by which his other subjects are actuated F Where 
will he take refuge, if the same political caprices, abetted by 
the serious ambition of a few leading men,—the same rest¬ 
lessness, and at last perhaps the same disaffection,—begin to 
pervade the smaller kingdom of the army, by winch the 
mam kingdom or nation is agitated ? 

The prevention of dangers like those pist mentioned con¬ 
stitutes the most essential part of the precautions and state- 

* The author’s design, m the whole passage, is to show that standing 
armies, under proper restrictions, cannot bo hurtful to public liberty, 
and may m some cases be useful to it, by freeing the sovereign from 
any troublesome jealousy m regaid to this liberty 
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craft of rulers, in tliose goyernraexits winch are secured by 
standing armed forces. Mi\mg the troops formed of natives 
w lth foi eign auxiliaries, dispersing them m numerous bodies 
o\er the country, and continnally shifting their quarters, 
are among the methods that are used, w Inch it does not 
belong to our subject to enumerate, any more than the 
extraordinary expedients employed by the Eastern mo¬ 
narch s for the same purposes But one caution, very 
essential to be mentioned here, and which the govern¬ 
ments we allude to never fail to take before every other, is 
to retieneh Irom their unarmed subjects a freedom, which, 
transmitted to the soldiers, would be attended with such 
fataL consequences * hindering such had examples from being 
communicated to tliose m whose hands their power and 
life are trusted, is wdiat every notion of self-preservation 
suggests to them, every weapon is accordingly exerted to 
suppress the rising and spreading of so awful a contagion 
in gtmoral, it may be laid down as a maxun, that, where 
the sovereign looks to his army for the security of his person 
and authoniy, the same military laws by which this army is 
kejit together must be extended over the whole nation , not 
m regaid to military duties and exercises, but certainly m 
regard io all lhat relates to the respect due to the sovereign 
and to his orders The martial law, concerning these tender 
points, must he uni\ersal. The jealous regulations con¬ 
cerning mutiny and contempt of orders cannot be severely 
enforced on that part of the nation which secures the sub¬ 
jection of the rest, and enforced too through the whole scale 
of military subordination, from the soldier to the officer, up 
to tht‘ very head of the military system,-—while the more 
numerous and inferior part of the people are left to enjoy 
an unrestrained freedom That sei ret disposition which 
prompts mankind to resist and counteract their superiors 
cannot be surrounded by such formidable checks on one 
side, and be left to bo indulged to a degree of licentiousness 
and wantonnoHS on the other, 

in a country where an army is kept, capable of command¬ 
ing tbo obedience of the nation, tins army will both imitate 
the licentiousness above mentioned, and check it in the 
people Every officer and soldier, m such a country, claims 
a superiority m regard to other individuals, and, in propor- 
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lion as their assistance is relied upon by the government, 
expect a greater or less degree of submission from the rest 
of tbe people * 

The same author concludes his above quoted-observations 
concerning the security of the power of an armed sovereign, 
by immediately adding. “ It is m such countries only that 
it is unnecessary that the sovereign should be trusted with 
any discretionary power for suppressing even the wanton- 
ness of this licentious liberty ” The idea here expressed 
coinciding with those already discussed, I shall say nothing 
farther on the subject My reason for introducing the above 
expressions, has been, that they lead me to take notice of a 
remarkable circumstance m the English government From 

# In the beginning of the passage which is liei e examined, the author 
says, “Where the soveieign is himself the general, and ihe principal 
nobility and gentiy of the country are the chief oflicei b oi the army,— 
whei e the military force is placed under the command ol those who have 
the greatest mteiest m the support of the civil authoiify, because they 
have the greatest share of that authority,—a standing army can neu j r 
be dangerous to liberty On the eontiary, it may m some cases be 
favomable to liberty,” &c In a country so circumstanced, a standing 
army can never be dangerous to liberty, no, not the liberty of those 
principal nobility and gentry, especially if they have wit enough to form 
combinations among themselves against the sovereign fciuch a union 
as is here mentioned, of the civil and military powers, in the aristo- 
cratical body of the nation, leaves both the sovereign and the people 
without resource If the former kings of Scotland had adopted the 
expedient of a standing army, and had trusted this ai my, thus defrajed 
by them, to those noblemen and gentlemen who had icndeied them¬ 
selves hereditary admnals, hereditary high-stewards, hcmhtaiy high- 
constables, hereditary great-chamberlains, hereditary justices-genei al, 
hoi editary shoiiffs oi counties, &c they would have ill repaired the dis¬ 
orders under which the government of their country laboured, they 
would only have supplied these nobles with fresh weapons against ea< h 
other, against the soveieign, and against the people 

If those members of the British parliament, who sometimes make 
the whole nation resound with the clamour of their dissensions, had an 
army under their command which they might engage m the support of 
their pretensions, the rest of the people would not bo the bettei for it 
Happily the swords are secured/ and force is removed irom their de¬ 
bates 

The author whom we are quoting has deemed a government to bo a 
more simple machine, and an army a more simple instrument, than they 
m reality are Like many other persons of great abilities, while struck 
with a certain peculiar consideration, ho has overlooked others no less 
important. 
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the expression, it is unnecessary that ike sovereign should be 
ti listed with any discretionary power, the author appears to 
think that a sen ereign at the head of an army, and whose 
power is scoured by this army, usually waits to set himself 
in motion till he has recen ed leave for that purpose , that 
is, till lie has been trusted with a power for so doing This 
notion m the author we quote is borrowed from the steady 
and thoroughly legal government of this country, but the 
like law-doctrine or principle obtains under no other 
government In all monarches (and it is the same in 
republic*), the executive power m the state is supposed to 
possess, originally and by itself, all manner of lawiid autho¬ 
rity every one of its exertions is deemed to be legal, and 
ihey do not cease to be so, till they are stopped by some 
express and positive regulation The sovereign and also the 
civil magistrate, till so stopped by some positive law, may 
come upon the subject when they choose they may ques¬ 
tion any of his actions, they may construe them into un¬ 
lawful "acts, and inflict a penalty, as they please in these 
respects they may be thought to abuse, but not to exceed, 
their povv er Tlie authority of the government, m short, is 
supposed to be unlimited so far as there are no visible boun¬ 
daries set up against it; within winch boundaries lies what¬ 
ever degree of liberty the subject may possess 

In England the very rev erse obtains It is not the 
authority of the government, it is the liberty of the subject 
which is supposed to he unbounded. All the actions of an 
individual are supposed to bo lawful, till that law is pointed 
out which makes them to be otherwise The onusprobandt 
is here transferred from the subject to the prince. The 
subject is not at any time to show the grounds of his con¬ 
duct When the sovereign or magistrate think proper to 
exbrt themselves, it is their business to find out and produce 
the law m their own favour, and the prohibition against the 
subject*. 

* I shall take the liberty to mention another fact respecting myself, 
as it may servo to elucidate the above observations, or at least my man¬ 
ner of expressing them* I remember, when I was beginning to pay 
attention to tiie operations of the English government, I was under a 
prepossession of quite a contrary nature to that of a gentleman whose 
opinions have been discussed : I used co take it for granted that every 

V 
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Tins kind of law principle, owing to the general spirit by 
which all parts of the government arc influenced, is even 
carried so far, that any quibble, or trifling circumstance, by 
which an offender may be enabled to step aside and escape, 
though ever so narrowly, the reach of the law, will screen 
him from punishment, let the immorality or intrinsic guilt 
of his conduct he ever so openly admitted * 

Such a narrow circumscription of the exertions of the 
government is very extraordinary it does not exist m any 
country but this, nor could it The situation of other 
governments is such, that they cannot thus allow themselves 
to be shut out of the unbounded space occupied by any law, 
m order to have their motions confined to that spot which 
express and previously-declared provisions have chalked out. 

article of liberty the subject enjoys m tins country was grounded upon 
some positive law by wlncb this libeity was insured to him In regard 
to the fieedom of the press, I had no doubt that it was so, and that 
theie existed some paiticular law, or rathoi senes of lavs or legislative 
paragraphs, by which this fieedom was defined and carefully secured, 
and as the liberty of wi ltmg happened at that time to be earned very 
far, and to excite a great deal of attention (the noise about the Middle¬ 
sex election had not yet subsided), I particularly wished to sec those laws 
I supposed, not doubting that there must be something remarkable m 
the woidmg of them I looked into those law books which I could 
meet with , such as Jacob’s and Cunningham’s Law Dictionaries, Wood’s 
Institutes, and Judge Blackstone’s Commentaries I also found means 
to have a sight of Cornyn’s Digest of the Laws of England, and I was 
agam disappointed this author, though the woik consists of five folio 
volumes, had not had, any more than the authors just mentioned, room 
to spare for the interesting law I was in search of At length it 
occurred to me, that this liberty of the press was grounded upon its 
not being prohibited,—that this want of piohibition was the sole, and 
at the same time solid, foundation of it This led me, when I after 
wards thought of writing upon the government of this country, to give 
that definition of the freedom of the pi ess which is contained m another 
page, adding to it the important consideration, that all actions respect¬ 
ing publications are to be decided by a jury 

* A numbei of instances, some even of a ludicrous kind, might bo 
quoted m suppoit of the above observation Even a trifling flaw m the 
mere words of an indictment is enough to make it void 
I do not remember the name of that political author, who, having 
published a treasonable writing for which he escaped punishment, used 
afterwards to answer to his friends, when they leproached him with his 
rashness, cc I knew I was writing within an inch of the gallows ” The 
law bang both ascertained and strictly adhered to, he had been enabled 
to bring his words and positions so nicely within compass. 
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The power of these governments hemg constantly attended 
with more or less precariousness, there must be a degree of 
discretion answerable to it * 

The foundation of that law-prmciple, or doctrine, which 
confines the exertion of the power of the government to 
such cases only as are expressed by a law m being, was laid 
when the Great Charter was passed this restriction was 
implied in one of those general impartial articles which the 
barons united with the people to obtain from the sovereign. 
The crown, at that time, derived from its foreign dominions 
that stability and inward strength (m regard to the English 
nation), which are now in a secret hidden manner annexed 
to the civil branch of its office, and which, though operating 
by’different means, continue to maintain that kind of confe¬ 
deracy against it, and union between the different orders of 
the people By the article in Magna Chart a here alluded 
to, the sovereign bound himself neither to go, nor send, 
upon the subject, otherwise than by the trial of peers, and 
the law of the land This article w r as, hewev er, afterwards 
disregarded m practice, m consequence of the lawful efficiency 
which the king claimed for his proclamations , and especially 
by the institution of the court of 8tar-chamber, which 
grounded its proceedings not only upon these proclamations, 
but also upon the particular rules it choose to frame within 
itself By the abolition of this court (and also of the court 
of High Commission) m the reign of Charles the Bhrst, the 
above provision of the Great Charter was put in actual force, 
and it has appeared by the event that the very extraordinary 
restriction upon the governing authority we are alluding to, 
and its execution, are no more than what the intrinsic situa¬ 
tion of things, and the strength of the constitution, can 
bear.f 


* It might perhaps also ho proved, that the great lenity used m 
England m the administration of criminal justice, both m regard to the 
mildness, and to tho frequent remission of punishments, is essentially 
connected with the same circumstance of the sUhhtq of the govern¬ 
ment. Experience indicates that it is needless to use any great degree 
of harshness and severity m regard to offenders, and tho supreme go¬ 
verning authority is under no necessity of showing the subordinate 
magistracies any bad example m that respect, 
f The Oouit of Star-chamber was like a court of equity m regard to 
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The law-doctnnc wo have above described, and its being 
strictly regarded by the high governing authority, I take to 
be the most characteristic circumstance m the English 
government, and the most pointed proof that can he given 
of the true freedom which is the consequence of its frame 
The practice of the executive authority thus to square its 
motions upon such laws, and such only as are ascertained 
and declared beforehand, cannot be the result of that kind 
of stability which the crown might derive from being sup¬ 
ported by an armed force, or as the above-mentioned author 
has expressed it, from the sovereign being the general of an 
army, such a rule of acting is even contradictory to the 
office of a general the operations of a general eminently 
depend for their success on Lheir being sudden, unfoieseen, 
attended by surprise 

In general, the stability of the paver of the English 
crown cannot be the result of that kind of strength winch 
arises from an a t „ J force the kind of strength which is 
conferred by such a v eapon as an army, is too uncertain, too 
complicated, too liable to accidents m a word, it falls infi¬ 
nitely short of the degree of steadiness necessary to coun¬ 
terbalance, and at last quiet, those extensive agitations m 
the people which sometimes seem to threaten the destruction 
of order and government An army, if its support he well 
directed, may he useful to prevent this restlessness m the 
people from beginning to exist, but it cannot keep it within 
bounds, when it has once taken place. 

If, from general arguments and considerations, we pass to 
particular facts, we shall actually find that the crown, m 
England, does not rely for its support, nor ever has relied, 
upon the army of which it has the command From the 

criminal matters, it took upon itself to decide upon those eases of 
offence upon which the usual courts of law, when uninfluenced by the 
crown, refused to decide, either on account of the silence of the laws in 
being, or of the particular rules they had established within themselves, 
which is exactly the office of the Court of Chancery (and of the Exche¬ 
quer) m regard to matters of property The great usefulness of courts 
of this kind has caused the courts of equity, m regard to civil matters, 
to be supported and continued, but experience has shown, that no 
essential inconvenience can arise from the subject being indulged with 
the very great freedom he has acquired by the total abolition of all arbi¬ 
trary or provisional courts in regard to criminal matters 
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earliest times,—that is, long before the invention of standing 
armies among European princes, — the kings of England 
possessed an authonty certainly as full and extensive as that 
which they now enjoy. After the weight they derived from 
their possessions beyond sea had been lost, a certain arrange¬ 
ment of things began to be formed at home, which supplied 
them with strength of another kind, though not less solid , 
and they began to derive from the civil branch of their regal 
office that secure power which no other monarehs had e\ or 
possessed, except through the assistance of legions and 
praetorian guards, of armies of Janissaries, or of Strehtzes 

The princes of the house of Tudor, to speak of a \ cry 
remarkable period m the English history, though ihey had 
no other visible present force than inconsiderable retinues of 
servants, were able to exert a power equal to that of the 
most absolute monarehs that ever reigned ; equal to that of 
aDoimtian or a Cominodus, an Amuraih or a Bajszet • nay, 
it even was superior, if we consider the steadiness and out¬ 
ward show of legality w ilh which it was attended throughout. 

The stand which the kings of the house of Stuart were 
able to make, though unarmed, and only supported by the 
civil authority of their office, during a long course of years, 
against the restless spirit which began to actuate the nation, 
and the vehement political and religious notions that broke 
out in their tune, is still more remarkable than e\en the 
exorbitant powder of the princes of the house of Tudor, 
during whose reign prepossessions of quite a contrary nature 
were universal. 

The struggle opened with the reign of James the First; 
yet he peaceably weathered the beginning storm, and trans¬ 
mitted lus authority undnmnished to ills son. Charles the 
First, indeed, was at last crushed under the ruins of the 
constitution: hut if wo consider that, after making the 
important national concessions contained m the Petition of 
Might , ho was able, single and unarmed, to maintain his 
ground without loss or real danger, daring the space of 
eleven years (that is, till the year 1640), wo snail he 1 
inclined to think that, had ho been bettor advised, ho might 
have avoided the misfortunes that at length befell him. 

Even the events of the reign of James the Second afford 
a proof of that solidity which is annexed to the authority of 
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the English crown Although the whole nation, not excepting 
the army, were m a manner unanimous against him, he was 
able to reign four years, standing single against all, without 
meeting with any open resistance Nor was such justifiable 
and necessary resistance easily brought about at length * 
Though it is not to be doubted that the dethroning of James 
the Second would have been effected in the issue, and 
perhaps in a very tragical manner, yet, if it had not been 
for the assistance of the Prince of Orange, the event would 
certainly have been postponed for a few years That autho¬ 
rity on which James relied with so much confidence, was 
not annihilated at the time it was, otherwise than by a 
ready and considerable armed force being brought against it 
from the other side of the sea,—like a solid fortress, which, 
though without any visible outworks, requires, m order to 
he compelled to surrender, to be battered with cannon f 

If w r e look into the manner m winch this country has 
been governed since the devolution, w r e shall evidently see 
that it has not been by means of the army that the crown 
has been able to preserve and exert its authority It is not 
by means of their soldiers that the kings of Great Britain 
prevent the manner m which elections are carried on, from 
being hurtful to them ; for these soldiers must move from 
the places of election one day before sucb elections are 
begun, and not return until one day after they are finished. 

* Mr Hume is rather too anxious m Ins wish to exculpate James the 
Second He begins the conclusive character he gives of him, with 
repi esentmg him as a prmce ec whom we may safely pionounee moic 
unfortunate than criminal ” If we consider the solemn engagements 
entered into, not by his predecessors only, hut by himself, which this 
prince endeavoured to break,—how cool and deliberate was his attack on 
the liberties and religion of the people, how unprovoked the attempt, 
and, m short, how totally destitute he was of any plea of sell-defence or 
necessity—a plea to which, most, of the princes who have been at varianco 
with then subjects have had a more or less distant claim,—we shah look 
upon him as being perhaps the most guilty monarch that ever existed. 

f De holme is m a great degree, but not altogether, correct with 
respect to the armed strength of the British soveieigns The Hoise and 
Boot G-uaids are supposed to be the especial protectors of the Queen; 
bufc they never will endanger the liberties of the naiion while they 
receive their pay only by an annual giant from the people Hor must 
it be overlooked, that the civil magistrate has authority over the mili¬ 
tary officer and the soldiery — JSd, 
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It is not by means of tlieir military force tliat they prevent 
the several kinds of civil magistracies m the kingdom from 
invading and lessening their prerogative; for this military 
force is not to act till called for by these latter, and under 
their direction It is not by means of their army that they 
lead the two branches of the legislature into that respect to 
their regal authority which we have before desci ibed , since 
each of these two branches, severally, is possessed of an 
annual power of disbanding tins army * 

There is another circumstance, which, abstractedly from 
all others, makes it evident that the executive authority of 
the cronn is not supported by tbe army, 1 mean tbe \ery 
singular subjection m which the military is kept m regaid 
to the civil power m this country 

In a country where the governing authority m the state 
is supported by the army, the military profession, who, ui 
regard to the other professions, have on their side the ad¬ 
vantage of present force, being now moreover countenanced 
by the law, immediately acquire, or rather assume 1 , a genera] 
ascendancy, and the sovereign, far from wishing to discou¬ 
rage their claims, feels an inward happiness m seeing that 
instrument on which he rests his authority additionally 
strengthened by tbe respect of the people, and receiving a 
kind of legal sanction from the general outward consent. 

And not only the military profession at large, but tbe 
individuals belonging to it, also claim personally a pre¬ 
eminence chief commanders, oUlcers, soldiers or janissaries, 
all chum, m their own spin res, some sort of exclusive privi¬ 
lege and these privileges, whether of an honorary or of a 
substantial kind, are violently asserted, and rendered grievous 
to the rest of the community, m proportion as the assistance 
of the military force is more evidently necessary to, and 
more frequently employed by, tbe government. Those 
things cannot bo otherwise 

# The generality of Iho people have fiom early times 1)0011 so little 
accustomed to see any display of force used to influence Iho debates of 
the parliament, that the attempt mack’ by Charles the First to mim the 
five members, attended by a rofcmuo of about two hundred servants, was 
the actual spark that set in a bla/o the heap of combust (hies which the 
preceding contests had accumulated 1 ho parliament, ft am that fact, 
took a pretence to make military preparations in their turn, and then 
the civil war began. 
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Now, if we look into the facts tliat take place in England, 
we shall find that quite a different order prevails from what 
is above described All courts of a military kind are under 
a constant subordination to the ordinary courts of law 
Officers who have abused their private power, though only 
m regard to their own soldiers, may be called to account 
before a coart of common law, and compelled to make proper 
satisfaction Even any flagrant abuse of authority com¬ 
mitted by members of courts-martial, when sitting to judge 
their own people, and determine upon cases entirely of a 
military kind, makes them liable to the animadversion of the 
civil judge 


* A great number of instances might be adduced to piove the above- 
mentioned subjection of the militaiy to the civil powei I shall intro¬ 
duce one which is particulaily lemai table I met with it in the pci io¬ 
dic al publications oi the yeai 1746 

A lieutenant of untunes, whoso name was Eiye, had been charged, 
while m the West Indies, with contempt of ordeis, for having lefusecl, 
when oideied by the captain, to assist another lieutenant m cany mg 
another officer prisoner on board the ship the two lieutenants wished 
to have the ordei given in. wiitmg Eoi this, Lieutenant Eiye was tned 
at Jamaica by a couit-martial, and sentenced to fifteen yeais’ imprison¬ 
ment, besides being declaiod incapable of seivmg the king lie was 
brought home , and his case (aftei being laid belore the Puvy Council) 
appearing m a justifiable light, he was leleased Some time after, he 
brought an action against Sir Chalonei Ogle, who had been president of 
the above court-martial, and had a verdict m Ins favour for one 
thousand pounds damages, as it was also proved that he had been kept 
fourteen months m the most severe confinement befoie he was brought 
to Ins trial The judge, moieover, mfoimed him that lie was at liberty 
to bung his action against any ot the members of the said court-martial 
he could meet with The following pait of the afiair is still moie re¬ 
markable — 

Upon application made by Lieutenant Erye, Sir John Willcs, Lord 
Chief Justice of the Common Pleas, issued his writ against Admnal 
Mayne and Captain Pen tone, two of the persons who had composed the 
above couit-martial, who happened to bo at that time m England, and 
were members of the court-martial that was then sitting at Deptford, to 
determine on the afiair between Admirals Matthews and Lestock, of 
which Admiral Mayne was also president, and they weie arrested im¬ 
mediately after the breakmg-up of the cornt The other members 
resented highly what they thought an insult, they met twice on the 
subject, and came to certain icbolulions winch the judge-advocate was 
directed to deliver to the Board of Admiralty, m order to their being 
laid before the king In these resolutions they demanded <e satisiue- 
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To the above facts concerning the pre-eminence of the 
civil over the military at large, it is needless to add that all 
offences committed by persons of the military profession m 
regard to individuals belonging to the other cdasscs of the 
people, are to lie determined upon by the civil judge Any 
use they may make of their force, unless expressly autho¬ 
rised and directed by the civil magistrate, let the occasion 
he what it may, makes them liable to he convicted of 
murder for any life that may have been lost To allege the 
duties or customs of their profession, in extenuation of any 
offence, is a plea which the judge will not so much as under¬ 
stand Whenever claimed bv the civil power, they must he 
delivered up immediately JN'or can it, m general, ho said, 
that the countenance shown to the military profession by 
the ruling power m the state has constantly been such as 
to inspire the hulk of the people with a disposition tamely 
to bear their acts of oppression, or to raise m magistrates 
and juries any degree of prepossession sufficient to lead them 
always to determine with partiality in their favour # 


tion (or the high insult on their president, from all persons, how high 
soevci m office, who June set on loot tins arrest, or m any degree ad¬ 
vised or promoted it ’’-—moreover complaining, that, by the said airost, 
“the older, discipline, and government of Ins Majesty’s aimies by sea 
were dissolved, and the statute 13 Oai 11 made mill and -void ” 

The altercations on that account lasted some months At length the 
court-martial thought it necessary to submit, and they sent to Lord 
01 net Justice Willes a letter signed by the seventeen oilicers, admnals 
and < ommanders, who composed it, m which they acknowledged that 
“ the i evolutions of the 16th and 21st of May were unjust and" unwar¬ 
rantable, and to ask pardon of his Lordship, and the whole Court of 
Common Pleas, for the indignity offered to him and the court ” 

This letter Judge Willes read m the open court, and directed the 
same to be registered m the Bemombranco Office, “ as a memorial to 
the present and future ages, that whoever set themselves above the law, 
will, m the end, find themselves mistaken ” The letter from the court- 
maitml, and Judge Willes’s acceptation, were inserted m the next Ga¬ 
zette, 15th November, 171-6 

* The reader may see, in the publications of the year 1770, the 
clamour that was raised on account of a general m the army (General 
Gamell) having availed lumself of the viemity of his soldiers to prevent 
certain sheriff’s officers from executing an arrest upon his person at 
Whitehall It, however, appeared that the general had done nothing 
more than put forth a few of his men, m order to perplex and astonish 
the sheriff’s officers, and m the meantime he took an opportunity for 
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The subjection of the military to the civil power, carried 
to that extent it is m England, is another characteristic and 
distinctive circumstance m the English government 

It is sufficiently evident that a lung does not look to his 
army for his support, who takes so little pains to bribe and 
unite it to his interest 

In general, if we consider all the different circumstances 
m the English government, we shall find that the army 
cannot procure to the sovereign anv permanent strength— 
any strength upon which he can rely,—and from it expect 
the success of any future and distant measures 

The public notoriety of the debates in parliament induces 
all individuals, soldiers as well as others, to pay some atten¬ 
tion to political subjects, and the liberty of speaking, 
printing, and intriguing, being extended to every order of 
the nation by whom they are surrounded, makes them liable 
to imbibe every notion that may be directly contrary to the 
views of that power which maintains them. 

The case would be still worse if the sovereign should 
engage m a contest with a very numerous part of the nation 
The general concern w r ould increase m proportion to the 
vehemence of the parliamentary debates individuals, m all 
the different classes of the public, would try their eloquence 
on the same subjects, and this eloquence would he in great 
measure exerted, during such interesting times, in making 
converts of the soldiery, these evils the sovereign could not 
obviate, nor even now, till it should he m everv respect too late 
A prmce, engaged m the contest we suppose, would scarcely 
have completed his fust preparations,—Ins project would 
scarcely he half ripe for execution,—before his army would 
be taken from him And the more powerful tins army 
might be, the more adequate, seemingly, from its numbers, 
to the task it is intended for, the more open it would he to 
the danger we mention. 

Of tins, James the Second made a very remarkable expe¬ 
riment He had augmented his army to the number of 
thnty thousand. But when the day came m which their 
support was to have been useful to him, some deserted to 

himself to slip out of tlie way The violent clamour we mention was 
no doubt owing to the paity spint of the tune, but it nevertheless 
shows what the notions of the bulk of the people were on the subject. 
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tlie enemy, others threw down their orms and those who 
continued to stand together, showed more inclination to be 
spectators of, than agents m, the contest In short, he 
gave all over for lost, without making any trial of their 
assistance * 

From all the facts before mentioned, it is evident that the 
power of the crown, m England, rests upon foundations 
quite peculiar to itself, and that its security and strength 
are obtained by means totally different from those by which 

* The army made loud rejoicings on the day of the acquittal of ihe 
bishops, even m the piesenee of the king, "who had purposely repaued 
to Hounslow Heath on that day He had not been able to bi mg a 
single regiment to declare an appiobation of Ins mcasuies m legard to 
the test and penal statutes The celebrated ballad, “ Lero, leio, lilhbu- 
lero,” which is repoiicd io have had such an influence on the minds of 
the people at that time, and of which Bishop Burnet says, “ Never, 
perhaps, so slight a thing had so great an enbet,” originated m the 
army “the whole army, and at last people both m city and country, 
veto perpetually singing it ” 

To a king of England, engaged m a project against public libeity, a 
numerous army, ready formed beforehand, must, in the present situa¬ 
tion of things, prove a very great impediment, he cannot give his 
attention to the proper management of it the less so, as Ins measures 
for that purpose must often be contradictoiy to those he is to pursue 
v lfch the rent of the people 

If a king of England, wishing lo set aside the present constitution, 
and to assimilate his power to that of the other sovereigns of Euiope, 
should do me the honour to consult me as to the means of obtaining 
success, I would recommend to him, as his first pi cparatoiy step, and 
before his real project is even suspected, to disband his army, keeping 
only a strong guaid, not exceeding twelve bundled men This done, 
ho might, by means of the weight and advantages of his place, set him¬ 
self about undermining such constitutional laws as he dislikes, using 
as much temper as he can, that he may ha\o the more time to proceed 
And when at length things should be brought to a cnsis, then I would 
advise him to form another army, out of those friends or class of the 
people whom the turn and incidents of the preceding contests will have 
linked and riveted to Ins interest with tins aimy he might now take 
Ins chance the rest would depend on Ins generalship, and even m a 
great measure on his bare reputation m that respect. 

In offering my advice to the king of England, I would, however, 
conclude with observing to him, that his situation is as advantageous to 
the full as that of any king upon earth, and, upon the whole, that all 
the advantages which can arise from the success of his plan cannot make 
it worth his while to undertake it. 
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the same advantages are so incompletely procured, and so 
dearly paid for, m other countries 

It is without the assistance of an armed force that the 
crown, in England, is able to manifest that dauntless inde¬ 
pendence on particular individuals, or whole classes of them, 
with which it discharges its legal functions and duties 
"Without the assistance of an armed force, it is able to coun¬ 
terbalance the extensive and unrestrained freedom of the 
people, and to exert that resisting strength which constantly 
keeps increasing m a superior proportion to the force by 
which it is opposed,—that ballasting power by which, m the 
midst of boisterous winds and gales, it recovers and rights 
again the vessel of the state # 

It is from the civil branch of its office the Crown derives 
that strength by which it subdues even the military power, 
and keeps it in a state of subjection to the laws unexampled 
in any other country It is from a happy arrangement of 
things it derives that uninterrupted steadiness, that invisible 
solidity, which procure to the subject both so certain a pro¬ 
tection, and so extensive a freedom It is from the nation 
it receives the force with which it governs the nation Its 
resources are official energy, and not compulsion, — free 
action, and not fear,—and it continues to reign through the 
political drama, the struggle of the voluntary passions of 
those who pay obedience to it + 

* There are many circumstances m the English government, winch 
those persons who wish for speculative meliorations, such as pailia- 
meniary refoim, or other changes of a like kind, do not perhaps think 
of taking into consideration If so, they are, m their proceedings, m 
danger of meddling with a number of strings, the existence of which 
they do not suspect While they only mean leformation and improve¬ 
ment, they are m danger of removing the talisman on which the existence 
of the fabuc depends , or, like the daughter of King Nisus, of cutting 
off the fatal hair with which the fate oi the city is connected 

t Many persons, satisfied with seeing the elevation and upper parts 
of a building, think it immaterial to give a look under ground and notice 
the foundation Those readers, therefore, who choose, may consider 
the long chapter that has just been concluded as a kind of foreign 
digression, or parenthesis, m the course of the work 

[This chapter is written with great ability, but De I/olrno dwells 
far more on the indivisibility of the Crown, and on the mildness, equity, 
and at the same time energy, of the Butish government and institutions, 
than is consistent with facts 

As to the sovereign, no one has, during more than a century and a 
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CHAPTEB, XVIII. 

HOW FAR THE EXAMPLES OF NATIONS WHO HATE LOST THEIR LIBERTY 
AEE APPLICABLE TO ENGLAND 

Every government (those writers observe, who have treated 
on these subjects) containing within itself the efficient cause 
of its rum, a cause which is essentially connected with those 
very circumstances that had produced its prosperity; the 
advantages attending the English government cannot there¬ 
fore, according to those writers, exempt it from that latent 
defect which is secretly working its rum , and M de Mon¬ 
tesquieu, giving his opinion both of the cause and the effect, 
says, that the English constitution will lose its liberty, will 
perish “ lla\ e not Home, Lacedannon, and Carthage pe¬ 
rished ? Jt will perish when the legislative power shall have 
become more corrupt than the executive 

half, attempted to invade its prerogative, nor has there been any occa¬ 
sion to abridge that prerogative since the contract made with William 
the Third, m 1088 But that ministers and cabinets have, bmce that 
period, committed unjust measio es, and even arbitrary acts, it would be 
impossible to deny It was with difficulty that Walpole escaped being 
impeached, yet he was a pacific statesman mdustij, trade, and navi¬ 
gation flourished under ins admimstiation he did not add to the 
national debt there were many worse ministers ,—yct lie did not 
scruple to corrupt the Commons, and neither he noi Bohngbroke 
would have hesitated m sending a pamphleteer to prison —Md 

The extraoi (Unary freedom which he asserts that individuals enjoy 
under ihe Biitish constitution is perfectly just if compaied with the 
state of France, Gksrmany, Italy, and other states at that period, or even 
at the present day. But there have occurred arbitrary crown prosecu¬ 
tions, arrests, and imprisonments, m England, Scotland, and Ireland, 
even as late as until the last yeais of Gieorgo III Major Cartwright, 
Sir Charles Wolsely, Sir Francis Burdott, and some others, were im¬ 
prisoned not on very clear charges Muir, Palmer, and Skirvmg, were 
most unlawfully prosecuted and punished m Edinburgh Such prose¬ 
cutions would not, m the present day, bo endured by the nation , and 
while we contend that all men ought to be punished for transgressing 
the laws, we can never justify any arbitrary construction of the laws, or 
of the executive power. If any man, m 1848, had attempted to disturb 
the public tranquillity, we would be among the first who would contend 
that they ought to be adequately punished— Ed'] 

v Bo holme refutes the comparison between those ancient republics 
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Though I do by no means pretend that any human esta¬ 
blishment can escape the fate to which we see every thing 
m nature is subject, nor am I so far prejudiced by the sense 
1 entertain of the great advantages of the English govern- 
ment, as to reckon among them that of eternity,—I will, 
however, observe m general, that as it differs by its structure 
and resources from all those with which history makes us ac¬ 
quainted, so it cannot he said to he liable to the same danger 
To judge of one from the other, is to judge by analogy where 
no analogy is to be found: and my respect for tbe author I 
have quoted will not preclude me from saying that his 
opinion has not the same weight with me on this occasion 
that it has on many others 

Having neglected, as indeed all systematic writers upon 
politics have done, to inquire attentively into the real foun¬ 
dations of power and of government among mankind, the 
principles he lays down are not always so clear, or even so 
just, as wo might have expected from a man of so acute a 
genius "When he speaks of England, for instance, his ob¬ 
servations are much too general and though he had fre¬ 
quent opportunities of convening with men who had been 
personally concerned m the public affairs of this country, 
and he had been himself an eye-witness of the operations of 
the, English government, yet, when he attempts to describe 
it, be rather tells us what he conjectured than what he saw. 

The examples he quotes, and the causes of dissolution w Inch 
lie assigns, particularly confirm this observation The govern¬ 
ment of Rome, to speak of the one which,having gradually, 
and as it w ore of itself, fallen to rum, may afford matter for 
e\m t reasoning, had no relation to that of England. The 
Roman people were not, m the later ages of the eommon- 
weaiUi, a people of citizens but of conquerors. Borne was 
not a state, but the head of a state. By the immensity of 
its conquests, it came m time to bo m a manner only an 
aeeo.^ory part of its own empire Its pow f er became so 
greai, Unit, after having conferred it, it was at length no 
longer able to resume it: and from that moment it becante 


unit Kngknd with admirable logical force Happily we now live m an 
age wht u, m (heat Britain, neither the evocative, the judicial, or legis¬ 
lative poweri are corrupt —M 
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itself subjected to it, for the same reason that the provinces 
v ere so 

The fall of Borne, therefore, was an event peculiar to its 
situation, and the change of manners w Inch accelerated this 
fall had also an effect which it could not have had but m 
that same situation. Men wbo bad drawn to themselves 
all the riches of the world, could no longer be content with 
the supper of Babneius, or with the cottage of Cmcmnatus 
The people who were masters of all the com of Sicily and 
Africa were no longer obliged to plunder their neighbours. 
All possible enemies, besides, being exterminated, Borne, 
whose power was military, ceased to be an army, and that 
was the sura of her corruption, if, indeed, we ought to give 
that name to what was the inevitable consequence of the 
nature of things 

In a word, Borne was destined to lose her liberty when 
she lost her empire, and she was destined to lose her empire, 
whenever she should begin to enjoy it 

But England forms a society founded upon principles 
entirely different. Here, all liberty and power are not 
accumulated as it were m one point, so as to leave, every 
w r kere else, only slavery and nnseiy, consequently only seeds 
of division and secret animosity. Brom one end of the 
island to the other the same laws take place, and the same 
interests prevail the whole nation, besides, equally concurs 
in the framing of the government, no one part, therefore, 
has cause to fear that the other parts wo 11 suddenly supply 
the necessary forces to destroy its liberty * and the whole 
Lave, of course, no occasion for those ferocious lands of 
virtue which arc indispensably necessary to those who, from 
the situation to winch they have brought themselves, are 
continually exposed to dangers, and, after having invaded 
every thing, must abstain from every thing. 

The situation of the people of England, therefore, essen¬ 
tially differs from that of the people of Borne. The form 
of the English government does not differ less from that of 
the Bom an republic: and the great advantages it has over 
the latter for preserving the liberty of the people from 
ruin, have been described at length in the course of this 
work 

Thus, for instance, the ruin of the Bo man republic was 
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principally brought about by the exorbitant power to which 
several ot its citizens were successively enabled to rise 
In the latter times of the commonwealth, those citizens 
went so far as to divide among themselves the dominions 
of the republic m much the same manner as they might 
have done lands of their own. And to them others m a 
short time succeeded, who not only did the same, but even 
proceeded to such a degree of tyrannical insolence, as 
to make cessions to each other, by express and formal 
compacts, of the lives of thousands of their fellow- 
citizens But tiie great and constant authority and w eight 
of the cron n, in England, prevent, m their very begimnmg 
(as we have seen), all misfortunes of this kind, and the 
reader may recollect; what has been said before on that 
subject 

At last the rum of the republic, as every one knows, was 
completed One of those powerful citizens to whom we 
alluded, m process of time found means to exterminate all 
his competitors, he immediately assumed the whole power 
of the state, and erected an arbitrary monarchy But such 
a sudden and violent establishment of monarchical power, 
and all the fatal consequences that would result fiom such 
an event, are calamities which cannot take place m England 
That kmd of power has here existed for ages it is circum¬ 
scribed by fixed laws, and established upon regular and 
well-known foundations 

Nor is there any great danger that this power may, by 
means of those legal prerogatives it already possesses, sud¬ 
denly assume otheis, and at last openly make itself absolute. 
The important privilege of granting to the crown its neces¬ 
sary supplies, we have beioie observed, is vested in the 
nation and how extensive soever the prerogatives of a 
king of England may be, it constantly lies m the powder of 
his people either to grant or deny him the means of exer¬ 
cising them 

This right, possessed by the people of England, consti¬ 
tutes the gieat difference between them and all the 
other nations that live under monarchical governments. 
It likewise gives them a great advantage over such as 
are formed into republican states, and confers on them 
a mean of influencing the conduct of the government, 
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not only more effectual, but also (which is more m point 
to the subject of this chapter) incomparably more lasting 
and secure than those reserved to the people, m the states 
we mention 

In those states, the political rights 'which usually fall to 
the share of the people are those of voting m general 
assemblies, either when laws are to be enacted, or magis¬ 
trates to be elected. But as the advantages arising from 
these general rights of giving votes are never very clearly 
ascertained by the generality of the people, so neither are 
the consequences attending particular forms or modes of 
giving these votes generally and completely understood 
They accordingly never entertain any strong and constant 
preference for one method rather than another, and hence 
it always proves too easy a thing m republican states, either 
by insidious proposals made at particular times to the people, 
or by well-contrived precedents, or other means, first to 
reduce their political privileges to mere ceremonies and 
forms, and, at last, entirely to abolish them. 

Thus, in the Eoman republic, the mode which was con¬ 
stantly in use for about one hundred and fifty years, of 
dividing the citizens into centurm when they gave their votes, 
reduced the right of the greater part of them, during that 
time, to little more than a shadow. After the mode of 
dividing them by tribes had been introduced by the tribunes, 
the bulk of the citizens indeed were not, when it w r as used, 
under so great a disadvantage as before, but yet the great 
privileges exorcised by the magistrates in all the public 
assemblies, the power they assumed of moving the citizens 
out of one tribe into another, and a number of other cir¬ 
cumstances, continued to render the rights of the citizens 
more and more inefficient: and m fact we do not 
find that when those rights were at last entirely taken 
from them, they expressed any very great degree of 
discontent, 

In Sweden (the former government of which partook 
much of the republican form) the right allotted to the 
people in the government was that of sending deputies to 
the general states of the kingdom, who were to give their 
votes ou the resolutions that were to bo taken m that assem¬ 
bly. But the privilege of the people of sending such 

x 
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deputies was, m the first place, greatly diminished by some 
essential disadvantages under which these deputies were 
placed with respect to the body, or order, of the nobles. 
The same privilege of the people was farther lessened by 
their deputies being deprived ot the right of freely laying 
their different proposals before the states, for their assent or 
dissent; and by vesting the exclusive right of framing such 
proposals m a private assembly, which was called the secret 
committee Again, the right allowed to the order of the 
nobles, of having a number of members m tins secret 
committee double to that of all the other orders taken 
together, rendered the rights of the people still more 
ineffectual At the last revolution, the rights we 
mention were m a manner taken from the people; and 
they do not seem to have made any great efforts to preserve 
them * 

But the situation of affairs m England is totally different 
from that wducli we have just described The political rights 
of the people are inseparably connected with the right of 
property—with a right which it is as difficult to invalidate 
by artifice, as it is dangerous to attack by force, and w Inch 
we see that the most arbitrary kings, m the full career of then? 
power, have never offered to violate without the greatest 
precautions A king of England who would enslave Ins 
people, must begin with doing, for his first act, what all 
other kings reserve for the last, and he cannot attempt to 
deprive his subjects of their political privileges, without 
declaring war against the whole nation at the same time, and 
attacking every individual at once in lus most permanent 
and his best understood interest. 

The mean possessed by the people of England, of in¬ 
fluencing the conduct of the government, is not only in a 
manner secure against any danger of being taken from them. 
it is moreover attended with another advantage of the 
greatest importance; which is that of conferring naturally, 

* I might have produced examples of a number of republican states, 
in which the people have been brought, at one time or other, to Submit 
to the loss of their political privileges In the Venetian republic, for 
instance, the right, long vested exclusively m a certain number of famh 
lies,—of enacting laws, and electing the doge and other magistrates,— 
was originally enjoyed by the whole people. 



PEITIiEGE OE INITIATING- LAWS. 


307 


and as it were necessarily, on those to whom they intrust 
the care of their interests, the great privilege we have before 
described, of debating among themselves whatever questions 
they deem conducive to the good of their constituents, and 
of framing whatever questions they think proper, and in 
what terms they choose 

This privilege of starting new subjects of deliberation, 
and, m short, of propounding m the business of legisla¬ 
tion, which, m England, is allotted to the representatives 
of the people, forms another capital difference between the 
English constitution, and the government of other free states, 
whether limited monarchies or commonwealths, and prevents 
that which, m those states, proves a most effectual mean of 
subverting the laws favourable to public liberty,—namely, 
tbe undermining of these laws by the precedents and artful 
practices of those who arc invested with the executive power 
in the government. 

In the states we mention, the active share, or the business 
of propounding, m legislation, being ever allotted to those 
persons who are invested with the executive authority, they 
not only possess a general power, by means of msidmns and 
well-timed proposals made to the people, of getting those 
Jaws repealed which set bounds to their authority; but wdien 
they do not choose openiv to discover their wishes m that 
respect, or perhaps are even afraid of lading in the attempt, 
they have another resource, which, though slower m its 
operation, is no less effectual in the issue. They neglect to 
execute those laws which they dislike, or deny the benefit of 
them to the separate straggling individuals wdm claim it, 
and, in short, introduce practices that are directly re¬ 
pugnant to them. These practices m course of time 
become respectable mages , and at length obtain the force 
of laws , 

The people, even w here they are allowed a share in legisla¬ 
tion, being ever passwe hi the evemso of it, have no oppor¬ 
tunities of framing new provisions by which to remove these 
spurious practices or regulations, and declare what the law 
in reality is, The only resource of the citizens, in such a 
state of things, is either to bo perpetually cavilling, or openly 
to oppose ; and, always exerting themselves either too soon 
or too late, they cannot come forth to defend their liberty 



808 


THE CONSTITUTION OF ENQUANT). 


•without incurring the charge, either of disaffection, or of 
rebellion. 

And while the whole class of politicians, who are con¬ 
stantly alluding to the usual forms of limited governments, 
agree m deciding that freedom, when once lost, cannot be 
recovered, # it happens that the maxim prmcipns obsta, which 
they look upon as the safeguard of liberty, and which they 
accordingly never cease to recommend, besides its requiring 
a degree of watchfulness incompatible with the situation of 
the people, is m a manner impracticable 

But the operation of preferring grievances, which in 
other governments is a constant forerunner of public com¬ 
motions, and that of framing new law remedies, which is so 
jealously secured to the ruling powers of the state, are, m 
England, the constitutional and appropriated offices of the 
representatives of the people 

How long soever the people may have remained m a 
state of supineness, as to their most valuable interests, 
whatever may have been the neglect and even the errors of 
their representatives, the instant the latter come either to 
see these errors, or to have a sense of their duty, they pro¬ 
ceed, by means of the privilege we mention, to abolish those 
abuses or practices which, during the preceding years, had 
taken place of the laws To how low soever a state public 
liberty may happen to be reduced, they take it where they 
find it, lead it back through the same path, and to the same 
point from which it had been compelled to retreat; and the 
ruling power, whatever its usurpations may have been,— 
how far soever it may have overflowed its banks,—is ever 
brought back to its old limits 

To the exertions of the privilege we mention, were owing 
the frequent confirmations and elucidations of the Great 
Charter that took place in different reigns. By means of 
the same privilege the act was repealed, without public 
commotion, which had enacted that the King’s proclamation 

* cc Ye free nations remember this maxim Freedom may be acquired, 
but it cannot bo recovered ”—Rousseau’s Social Contract, chap via 

[This is a sonorous maxim, but it does not hold true ■with regard to 
England The ancient Anglo Saxon and Anglo-Scantlmavian liberty, 
and even the Saxon laws, were subverted by the Norman kings ; but 
they were gradually recovered by the English nation .—Ed ] 



petition or right ahd ilabeas corpus 


309 


should have the force of law by this act public liberty 
seemed to be irretrievably lost, and the parliament which 
passed it seemed to have done what the Danish nation did 
about a century afterwards The same privilege procured 
the peaceable abolition of the Court of Star-chamber,—a 
court which, though m itself illegal, had grown to be so 
respected through the length of time it had been suffered 
to exist, that it seemed to have for ever fixed and riveted the 
unlawful authority it conferred on the crown. By the same 
means was set aside the power which the pnvy council had 
assumed of imprisoning the subject without admitting to 
bail, or even mentioning any cause This power w as, m 
the first instance, declared illegal by the Petition of Eight; 
and the attempts of both the crown and the judges to in¬ 
validate this declaration, by introducing or maintaining 
practices that were derogatory to it, were as often obviated, 
m a peaceable manner, by fresh declarations, and, m the 
end, by the celebrated Habeas Corpus aet. # 

I shall take this opportunity of observing, in general, how 
the different parts ol the English government mutually assist 
and support each other. It is because the whole executive 
authority of the state is vested m the crown, that the people 
may without danger delegate the care of their liberty to re¬ 
presentatives : it is because they share m the government 
only through these representatives, that they are enabled to 
possess the great advantage arising from framing and pro¬ 
posing new laws hut for this purpose it is agam absolutely 
necessary that a correspondent prerogative of the Crown , 

* The case of general warrants may also be mentioned as an instance. 
The issuing of such warrants, with the name of the person to bo arrested 
loft blank, was a practice that had boon followed by the secretaries of 
state for above sixty years In a government differently constituted, 
that is, in a government m which the magistrates, or executive power, 
should have been possessed ot the key of legislation, it is difficult to say 
how the contest might have been terminated, these magistrates would 
have been but indifferently inclined to frame and bring forth a declara¬ 
tion which would abridge their assumed authority. In the republic of 
donova, the magistracy, instead of rescinding the judgment agamst 
Bousaoau, of which the citizens complained, ‘ chose rather openly to 
avow the maxim, that standing uses were valid derogations from the 
written law, and ought to supersede it. This rendered the clamour 
more violent than before. 
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that is to say, a veto of extraordinary power, should exist m 
the state 

It is, on the other hand, because the balance of the people 
is placed m the right of granting to the crown its necessary 
supplies, that the latter may, without danger, be intrusted 
with the great authority we mention; and that the right, for 
instance, which is vested in it, of judging of the proper time 
for calling and dissolving parliaments (a right absolutely 
necessary to its preservation*) may exist without producing, 
i]oso facto , the rum of public liberty The most singular 
government upon earth, and which has earned farthest the 
liberty of the individual, was m danger of total destruction, 
when Bartholomew Columbus was on his passage to England, 
to teach Henry the Seventh the way to Mexico and Peru 

As a conclusion of this subject (which might open a field 
for speculation without end) I shall take notice of an advan¬ 
tage peculiar to the English government, and which, more 
than any other we could mention, must contribute to its 
duration. All the political passions of mankind, if we 
attend to it, are satisfied and provided for m the English 
government, and whether we look at the monarchical, the 
anstocratical, or the democratical part of it, we find all those 
powers already settled m it m a regular manner, which have 
an unavoidable tendency to arise, at one time or other, in all 
human societies 

If we could for an instant suppose that the English form 
of government, instead of having been the effect of a con¬ 
currence of fortunate circumstances, had been established 
from a settled plan by a man who had discovered, before¬ 
hand and by reasoning, all those advantages resulting from 
it which we now perceive from experience, and had under¬ 
taken to point them out to other men capable of judging of 
what he said to them, the following is, most likely, the 
manner m which he would have expressed himself 

“Nothing is more chimerical (he might have said) than a 
state either of total equality, or total liberty, amongst man¬ 
kind In all societies of men, some power will necessarily 
arise This power, after gradually becoming confined to a 

* As affairs are situated m England, the dissolution of a Parliament 
on the part of the Crown is no more than an appeal either to the people 
themselves, or to another Parliament. 1 
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smaller number of persons, will, by a like necessity, at last 
fall into tbe bands ot a single leader; and these two effects 
(of which you may see constant examples m history) arising 
from the ambition of one part of mankind, and from the 
various affections and passions of the other, are absolutely 
unavoidable 

“ Let us, therefore, admit this evil at once, since it is im¬ 
possible to avoid it Let us, of ourselves, establish a chief 
among us, since we must, some time or other, submit to one, 
we shall, by this step, effectually prevent the conflicts that 
would arise among the competitors for that station But 
let us, above all, avoid plurality ; lest one of the chiefs, after 
successively raising himself on the rum of his rivals, should, 
m the end, establish despotism, and that through a tram of 
incidents the most pernicious to the nation 

“ Let us even give him every thing we can confer without 
endangering our security Let us call hun our sovereign , 
let us make him consider the state as being Ins own patri¬ 
mony ; let us grant him, m short, such personal privileges as 
none of us can ever hope to rival him in ; and we shall find 
that those things which wo were at first inclined to consider 
as a great evil, will be m reality a source of advantage to the 
comm unit) Wo shall be the better able to set bounds to 
that power which we shall have thus asc cl tamed and fixed m 
one plaec We shall thus rendermore interested tlieman w hom 
wo shall have put m possession of so many advantages, in 
the faithful discharge of lus duty, and wo shall procure, for 
each of us, a powerful protector at home, and for the whole 
community, a defender against foreign enemies, superior to 
all possible temptation of betraying his country 

“ You may also have observed (he might continue) that in 
all states there naturally arise around the person or persons, 
who arc invested with the public power, a class of men, who, 
without having any actual share m that power, yet partake 
of its lustre,—who pretending to be distinguished from the 
rest of the community, do from that very circumstance 
become distinguished from it; and this distinction, though 
only matter of opinion, and at first thus surreptitiously ob¬ 
tained, yet may become m time the source of very grievous 
effects. 

“ Let us therefore regulate this evil, which we cannot 
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entirely prevent Let us establish this class of men, who 
would otherwise grow up among us without our knowledge, 
and gradually acquire the most pernicious privileges Let 
us grant them distinctions that are visible and clearly ascer¬ 
tained their nature will thus be the better undeartood, and 
they will of course he much less likely to become dangerous 
By the same means, also, we shall preclude all other persons 
from the hopes of usurping them. As to pretend to distinc¬ 
tions can thenceforward be no longer a title to obtain them, 
every one who shall not be expressly mcludecl m then* number 
must continue to confess himself one of the people, and, 
just as we said before, c Let us choose ourselves one master, 
that we may not have fifty/ we may now say, £ Let us esta¬ 
blish three hundred lords, that we may not have ten thousand 
nobles ’ 

“Besides, our pride willbeiter reconcile itself to a superiority 
which it will no longer think of disputing. Nay, as they 
will themselves see that we are beforehand m acknowledging 
it, they w ill think themselves under no necessity of being 
insolent to furnish us a proof of it. Secure as to their pri¬ 
vileges, all violent measures on their part for maintaining, 
and at last perhaps extending them, will be prevented * they 
will never combine with any degree of vehemence, but w hen 
they really have cause to think themselves m danger, and by 
having made them indisputably great men, we shall have a 
chance of often seeing them behave like modest and virtuous 
citizens. 

“In fine, by being united 111 a regular assembly, they will 
form an intermediate body in the state,—that is to say, a 
very useful part of the government 

“ It is also necessary (our reasoning lawgiver might add) 
that we, the people, should have an influence upon govern¬ 
ment it is necessary for our own security; it is no less 
necessary for the security of the government itself. But 
experience must have taught you, at the same time, that a 
great body of men cannot act, without being, though they 
are not aware of it, the instruments of the designs of a small 
number of persons, and that the power of the people is 
never any thing but the power of a few leaders, who (though 
it may be impossible to tell when or how) have found means 
to secure to themselves the direction of its exercise. 
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“Let ns, therefore, he also beforehand with this other in¬ 
convenience Let us effect openly what would otherwise 
take place in secret Let us intrust our power, before it be 
taken from us by address Those whom we shall have ex¬ 
pressly made the depositories of it, being freed from any 
anxious care about supporting themselves, wall have no object 
but to render it useful They will stand m awe of us the 
more, because they well know that they have not imposed 
upon us, and instead of a small number of leaders, who 
w odd imagine they derive their whole importance from their 
ow n dexterity, w v e shall have express and acknowledged re¬ 
presentatives, who w ill be accountable to us for the evils of 
the state 

“ But, above all, by forming our government with a small 
number of persons, we shall prevent any disorder that may 
take place m it from ever becoming dangerously extensive 
Hay more, wo shall render it capable of such inestimable 
combinations and resources, as would be utterly impossible 
in the government of all, which never can he anything but 
uproar and confusion. 

“ In short, by expressly divesting ourselves of a pow 7 er, of 
which we should, at- best, have only an apparent enjoyment, 
w e shall be entitled to make conditions for ourselves, we will 
insist that our liberty be augmented, w r e will, above all, 
reserve to ourselves the right of watching and censuring that 
administration which will have been established by our own 
consent. We shall the bettor see its faults, because we 
shall be only spectators of it wo shall correct them the 
better, because we shall not have personally concurred in its 
operations 

The English constitution being founded upon such prin¬ 
ciples as those we have just described, no true comparison 
can bo made between it ‘and the government of any other 
state; and since it evidently secures, not only the liberty, 

* He might have added,—As we will not seek to counteract nature, 
but rather to follow it, we shall be able to procure ourselves a mild 
legislation Let us not be without cause afraid of the power of one man, 
we shall have no need either of a Tarpeian rock, or of a council oi ten. 
Having expressly allowed to the people a liberty to inquire into the 
conduct ot government, and to endeavour to correct it, we shall need 
neither state-prisons, nor secret m formers.’’ 
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but the general satisfaction, in all respects, of those who are 
subject to it, m a much greater degree than any other 
government ever did, this consideration alone affords suffi¬ 
cient ground to conclude, without looking farther, that it is 
also more likely to be preserved from rum 

And indeed we may observe the remarkable manner in 
which it has been maintained in the midst of such general 
commotions as seemed to lead to its una\oidable destruction. 
It rose again, we see, after the wars between Henry the 
Third and his barons,—after the usurpation of Henry the 
fourth,—and after the long and bloody contentions between 
the Houses of York and Lancaster. Nay, though totally 
destroyed in appearance after the fall of Charles the Lmvt, 
and though the greatest efforts had been made to establish 
another form of government m its stead, yet no sooner was 
Charles the Second called over, than the constitution was re¬ 
established upon all its ancient foundations # 


* The monarchy was re-established, and with the Cabal ministry the 
governmentm this, and again in the ieign of James II , was a tyranny 
When Charles XI shut up the Exchequer, lie committed an arbitrary 
robbery Let us hear what Mr. Eox says of this monarch —- 

“The reign of Charles II forms one of the most singular as well as 
one of the most important periods of history 11 is the era of good lau s 
and had government The abolition of the Court of Wards, the repeal 
of the writ De Jlerctico Comburondo, the Triennial Parliament Bill, the 
establishment of the rights of the House of Commons m regard to 
impeachment, the expiration of the Licence Aid, and, above all, the 
glorious statute of Habeas Corpus, have therefore mclueed a modern 
writer of great eminence to fix the year 1679 as the period at. which our 
constitution had arrived at its greatest theoretical perfectum , but he 
owns, m a short note upon the passage alluded to, that the times imme¬ 
diately following were times of great practical oppression What a 
field for meditation does this short observation from such a man fm msh ’ 
What reflections does it not suggest to a thmlnng miml, upon the mefll- 
cacy of human laws and the imperfection of human eonstit ul ions! We 
are called from the contemplation of the progress of our i oust it uf ion, and 
our attention fixed with the most minute accuracy to a particular point, 
when it is said to have risen to its utmost perfection* Here wo are, 
then, at the best moment of the best constitution that over human wis¬ 
dom framed What follows ? A time of oppression and misery j not 
arising from external or accidental causes, such as war, pestilence, or 
famine, nor even from any such alteration of the laws as might be sup¬ 
posed to impair this boasted perfection; hut from a corrupt and wicked 
administration, which all the so much admired chocks of the conslita- 
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However, as wliat lias not happened at one time may 
happen at another, future revolutions (events which no form 
of government can totally prevent) may perhaps end in a 
different manner from thatm which past ones have terminated. 
New combinations may possibly take place among the then 
ruling pow ers of the state, of such a nature as to prevent the 
constitution, when peace shall be restored to the nation, 
from settling again upon its ancient and genuine foundations 
and it would certainly he a very bold assertion to affirm, that 
both the outward form, and the true spirit of the English 
government, would again be preserved from destruction, if 
the same dangers to which they have in former times been 
exposed should again happen to take place 

Nay, such fatal changes as those we mention may he in¬ 
troduced even m quiet times, or, at least, by means m 
appearance peaceable and constitutional Advantages, for 
instance, may bo taken by particular actions, either of the 
feeble capacity, or of the misconduct of some future king 
Temporary prepossessions of the people may be so artfully 
managed as to make them concur m doing what will prove 
afterwards the nun of their own liberty Plans of apparent 
improvement m the constitution, forwarded by men who, 
though woth good intentions, shall proceed without a due 
knowledge of the true principles and Foundations of govern¬ 
ment, may produce effects quite contrary to those which 
were intended, and m reality pave the way to its rum A 


tarn were not able to prevent How vain, then—how idle—how pre¬ 
sumptuous ih the opinion, that laws can do every thmg , amUiow weak 
and pernicious the maxim {minded upon it, that measures, nut men } are 
to bo attended to ”—History of dames U. p 21 — Ed 

How logit al and practical 1 Without, the proper men, wo never can 
have good moasuieh The bent and mont constitutional measures would 
fad in the hands of’ an incapable administration The opinions of Mr, 
Pox are very instructive at the time wo writ Md, 

# Instead of looking for the principles of polities m their true sources, 
that is to say, m the nature of the affections of mankind, and of those 
sacred tics by which they are united m a state of society, men have 
treated that science m tin 4 same manner m they did natural philosophy 
m the time ol Aristotle, continually recurring to occult causes and prin¬ 
ciples, from which no useful consequence could be drawn Thus, m 
order to ground particular assertions, they have much used the word 
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The crown, on the other hand, may, by the acquisition of 
foreign dominions, # acquire a fatal independency on the 
people: and if, without entering into any farther particulars 
on this subject, I were required to point out the principal 
events which would, if they were ever to happen, prove im¬ 
mediately the rum of the English government, I would say, 
—The English government will be no more, either when the 
Crown shall become independent on the nation for its supplies, 
or when the representatives of the people shall begin to share 
m the executive authority f 

constitution m a peisonal sense, the constitution lovethe const if niton 
Jot hd fc, and the like At otlier times they have had recourse to Inarm //, 
in order to explain ceitam events, and, at others, to a still more occult 
cause, which they have called corruption , and abundance of compari¬ 
sons drawn from the human body have been also used for the same 
purposes continued instances ol: such defective arguments and consi¬ 
derations occur in the works of M de Montesquieu, though a man of 
so much genius, and from whose writings so much information is 
nevertheless to be derived Nor is it only the obscurity of the writings 
of politicians, and the impossibility of applying their speculative doc¬ 
trines to practical uses, which prove that some peculiar and uncommon 
difficulties he m the way of the investigation of political truths, but the 
remarkable perplexity which men m general, even the ablest, labour 
under, when they attempt to descant and argue upon abstract questions 
in politics, also justifies this observation, and proves that the true fust 
punciples of this science, whatever they are, he deep both m the human 
feelings and understanding 

* The Crown has acquired nearly all India, and all Australia, since 
the above paragiaph was written It is, however, quite* true, that the 
possession of Hanover by the Clown of England occasioned our con¬ 
stant interference m continental wars, and caused probably much more 
than half T>f our present national debt —Ed 

f And if at any time dangerous changes were to take place m the 
English constitution, the pernicious tendency of which the people were 
not able at fiist to discover, restrictions on the liberty of the press, and 
on the power of juries, will give them the first information 



POWER OP THE CROWN. 


317 


CHAPTER XIX. 


A PEW ADDITIONAL THOUGHTS ON THE ATTEMPTS THAT AT TAETICHLAB 
TIMES MAT BE MADE TO ABRIDGE THE POWER OP THE CROWN, AND 
SOME OP THE DANGERS BY WHICH SUCH ATTEMPTS MAY BE ATTENDED 

The power of ilae Crown is supported by deeper and more 
numerous roots than the generality of people are aware of, 
as has been observed m a former chapter ; and there is no 
cause to fear that the wresting any capital branch of its pre¬ 
rogative may be effected, m common peaceable times, by the 
mere theoretical speculations of politicians However, it is 
not equally impracticable that some event of the kind we 
mention may be brought about through a conjunction of 
several circumstances Advantage may, m the first place, be 
taken of the minority, and even of the inexperience or the 
errors of the persons invested with the kingly authority. 
Of this a remarkable instance happened m the reign of 
George the First, while that bill, by which the order of 
peers was in future to be limited to a certain number, was 
under consideration m the House of Commons, to whom it 
had been sent by the Lords So unacquainted was the king 
at that tune with Ins own interest, and with the constitution 
of the English government, that, having been persuaded by 
the party who wished success to the bill, that the Commons 
only objected to it from an opinion of its being disagreeable 
to him, he was prevailed upon to send a message to them, to 
lot them know that such an opinion was ill-grounded, and 
that, should the bill pass m their house, it would meet with 
Ins assent Considering the prodigious importance of the 
consequences of such a bill, the fact is certainly very re¬ 
markable. 

With those personal disadvantages under which the 
sovereign may lie for defending his authority, other causes 
of difficulty may concur,—such as popular discontents of 
long continuance in regard to certain particular abuses of 
influence and authority. The generality of the public, bent, 
at that tune, both upon remedying the abuses complained of, 
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and preventing the like from taking place m future, will 
perhaps wish to see that branch, of the prerogative which 
gave rise to them taken from the Crown a general dispo¬ 
sition to applaud such a measure, if effected, will be mani¬ 
fested from all quarters, and at the same tune men may not 
be aware, that the only material consequence that may arise 
from depriving the Crown of that branch of power which 
has caused the public complaints, will perhaps he the having 
transferred that branch of power from its former seat to 
another, and having intrusted it to new hands, which will 
he still more likely to abuse it than those m which it was 
formerly lodged 

In general, it may he laid down as a maxim, that power 
under any form of government must exist, and be intrusted 
somewhere If the constitution does not admit of ^a king, 
the governing authority is lodged m the hands of magis¬ 
trates If the government, at the same time that it is a 
limited one, hears a monarchical form, those portions of 
power that are retrenched from the king’s prerogative will 
most probably continue to subsist, and be vested m a senate 
or assembly of great men, under some other name ol the 

like kind- , . . , . 

Thus, m the kingdom of Sweden, which, having been a 
limited monarchy, may supply examples very applicable to 
the government of this country, we find that the power of 
convoking the general states (or Parliament) of that king¬ 
dom had been taken from the Crown, but at the same time 
we also find that the Swedish senators had invested them¬ 
selves with that essential branch of power which the Crown 
had lost: I mean here the government of Sweden as it 
stood before the last revolution # 

The power of the Swedish king to confer offices and 
employments had been also very much abridged But what 
uas wanting to the power of the king, the senate enjoyed: 
it bad the nomination of three persons for every vacant office, 
out of whom the king was to choose one 

The king had hut a limited power m regard to pardoning 
offenders, hut the senate likewise possessed what ^ was 
wanting to that branch of his prerogative, and it appointed 


* A D 1772. 
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two persons, without the consent of whom the king could 
not remit the punishment of any offence 

The King of England has an exclusive power m regard to 
foreign affairs, war, peace, treaties,—m all that relates to 
military affairs, he has the disposal of the existing army, of 
the fleet, &e The King of Sweden had no such extensive 
powers , but they nevertheless existed ; every thing relating 
to the above-mentioned objects w as transacted m the as¬ 
sembly of the senate, the majority decided; the king was 
obliged to submit to it, and his only privilege consisted in 
his vote being accounted two * 

If we pursue farther our inquiry on the subject, we shall 
find that the King of Sweden could not raise whom he 
please to the office of senator, as the King of England can 
m regard to the office of member of the privy council, but 
the {Swedish states, in the assembly of whom the nobility 
enjoyed most capital advantages, possessed a share of the 
power w r e mention, m conjunction with the king, and m 
cases of vacancies m the senate, they elected three persons, 
out of whom the king was to return one 

The King of England may, at all tunes, deprive the 
ministers of their employments The King of Sweden 
could remove no man from his office; but the states enjoyed 
the power that had been denied to the king, and they 
might depmc of their places both the senators, and those 
persons in general who had a share in the administration 

# The Swedish senate was fully composed of Red oon members In 
regard to alburn of smaller moment they formed themselves mto two 
divisions m either of these, when they did sit, the presence of seven 
members was required for the effectual transacting of business In 
at!airs of importance the assembly was formed of tbe whole senate, and 
the presence of ten members was required to give force to the resolu¬ 
tions. When the lung could not or would not take his seat, the senate 
proceeded nevertheless, and the majority continued to be equally 
decisive. 

As the royal seal was necessary for putting m execution the resolu¬ 
tions of the senate, King Adolphus Frederick tried, by refusing to lend 
tlm same, to procure that power which ho had not by Ins suffrage, and 
to stop the pi oeeedmgs of the senate. Great debates m consequence of 
that pretension arose, and continued for a while, but at last, m the 
yeai 1750, the king was overruled by the senate, who ordered a seal 
to be made, that was named the king's mat, which they affixed to their 
official resolutions when the kmg 1 emsed to lend his own. 
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The King of England has the power of dissolving, or 
keeping assembled, his parliament. The King of Sweden 
had not that power, but the states might of themselves 
prolong their duration as they thought proper 

Those who think that the prerogative of a king cannot 
be too much abridged, and that power loses all its influence 
on the dispositions and views of those who possess it, ac¬ 
cording to the kind of name used to express the offices by 
which it is conferred, may be satisfied, no doubt, to behold 
those branches of power that were taken from a king distri¬ 
buted to several bodies, and shared by the representatives of 
the people , but those who think that power, when parcelled 
and diffused, is never so well repressed and regulated as 
when it is confined to a sole indivisible seat, which keeps 
the nation united and awake,—those who know, that, names 
by no means altering the intrinsic nature of things, the 
representatives of the people, as soon as they are invested 
with independent authority, become, ipso facto, its masters, 
—those persons, I say, will not think it a very happy regu¬ 
lation m the former constitution of Sweden to have deprived 
the king of prerogatives formerly attached to his office, m 
order to vest the same either in a senate, or m the deputies 
of the people; and thus to have intrusted with a share m the 
exercise or the public power, those very men whose con¬ 
stitutional office should have been to watch and restrain it 

From the indivisibility of the governing authority m 
England, a community of interest takes place among all 
orders of men: and hence arises, as a necessary consequence, 
the liberty enjoyed by all ranks of subjects Tins observa¬ 
tion has been insisted upon at length m the course of the 
present work. Tho shortest reflection on the frame of the 
human heart suffices to convince us of its truth, and at tho 
same time manifests the danger that would result from 
making any changes m the form of the existing government, 
by winch this general community of interest might be 
lessened,—unless we are at the same time also determined 
to believe, that partial nature forms men m this island with 
sentiments very different from the selfish and ambitious dis¬ 
positions which have ever been found m other countries.* 


#/ Such regulations as may essentially effect, through their conse- 
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But experience does not by any means allow us to enter¬ 
tain so pleasing an opinion The perusal of the history of 
this country will show us, that the care of its legislators, 
for the welfare of the subject, always kept pace with the 

quences, tho equipoise of a government, may be hi ought about, even 
though the promoters themselves of those regulations are not aware of 
their tendency When the bill passed in the seventeenth century, by 
which it was enacted that the Crown should give up its prerogative of 
dissolving the Parliament then sitting, the generality of people had no 
thought of the calamitous consequences that weie to follow very far 
fiom it The King himself certainly felt no veiy great apprehension on 
that account, else he would not have given his assent; and the Commons 
themselves, it appears, had very faint notions of the capital changes 
which the bill •would speedily elloet in their political situation 

When the Crown of Sweden was, m the first instance, stripped of all 
the different prerogatives we hare mentioned, it does not appear that 
those measures were effected by sudden open provisions for that pur¬ 
pose it is very probable that the way had been paved for them by 
mdnect regulations formerly made, the whole tendency of which scarcely 
any one, perhaps, could foresee at the time they were framed 
When the bill was m agitation for limiting the House of Peers to a 
certain number, its great constitutional consequences were scarcely 
attended to by any body. The King himself certainly saw no harm m 
it, since he sent an open message to promote the passing of it a mea¬ 
sure which was not, perhaps, strictly regular The bill was, it appears, 
generally approved out of doors Its fate was for a long while doubtful 
m the House of Commons, nor did they acquire any favour with the 
bulk of the people by finally rejecting it, and Judge Blaekstone, as I 
find m Ins Commentaries, does not seem to have thought much of the 
bill, and its being rejected, as he only observes that tho Commons 
iC wished to keep the door ol the House of Lords as open as possible.” 
Tot, no bill of greater constitutional importance was ever agitated m 
Parliament; since the consequences of its being passed would have been 
the ireemg the House of Lords, both in their judicial and legislative capa¬ 
cities, from all constitutional cheek whatever, either from the Crown or 
tho nation, Hay, it is not to be doubted that they would have acquired, 
m time, the right of electing their own members; though it would be 
useless to point out here by what series of intermediate events the 
measure might have been brought about Whether there existed any 
actual project of this kind among the first framers of the bill, does not 
appear; but a certain number of the members of the House we mention 
would have thought of it soon enough, if the hill m question had been 
enacted into a law, and they would certainly have met with success, 
had they been contented to wait, and had they taken time. Other 
equally important changes in the substance, and perhaps the outward 
form, of tho government would have followed. 

T 
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exigencies of their own situation. When, through Ae 
minority, or easy temper of the reigning pnnee, or other 
circumstances, the dread of a superior power began to be 
overlooked, the public cause was immediately deserted m a 
greater or less degree, and pursuit after private influence 
and lucrative offices took the place of patriotism When, m 
the reign of Charles the First, the authority of the Crown 
was for a while annihilated, those very men, who till then 
had talked of nothing hut Magna Charta and liberty, in¬ 
stantly endeavoured openly to trample both under too 

Since the time we mention, the former constitution ol tho 
government havmg been restored, the great outlines ot 
pukhc liberty have indeed been warmly and seriously de¬ 
fended; hut if any partial unjust laws or regulations have 
been made, especially since the revolution of the year 1689, 

_if any abuses injurious to particular classes of individuals 

have been suffered to continue, it will certainly be lound 
upon inquiry, that those laws and those abuses were of sued 
a complexion, that from them, the members of the legislature 
well knew, neither they nor their friends would over bo 


likely to suffer. 

If through the unforeseen operations of some new regu- 
latum made to restrain the royal prerogative, or through 
some sudden public revolution, any particular bodies or 
classes of individuals were ever to acquire a personal inde¬ 
pendent share m the exercise of the governing authority, 
we should behold the public virtue and patriotism of the 
legislators and great men immediately cease with its cause, 
and aristocracy, as it were, watchful of tho opportunity, 
hurst out at once, and spread itself over the kingdom. 

The men who are now the ministers, hut then the partners 
of the Crown, would instantly set themselves above the 
reach of the law, and soon after ensure the same privilege to 
their several supporters or dependents. 

Personal and independent power becoming the only kind ot 
security of which men could now show themselves ambitious, 
the Habeas Corpus act, and m general all those laws which 
subjects of every rank regard wxth veneration, and to which 
they look up for protection and safety, would be spoken of 
with contempt, and mentioned as remedies fit only for 
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peasants and cits it even ^ onld not be long before they 
would be set aside, as obstructing the wise and salutary 
steps of the senate. 

The pretensions of an equality of right in all subjects of 
whatever rank and order, to their property and to personal 
safety, would soon be looked upon as an old-fashioned doctrine, 
which the judge himself would ridicule from the bench. 
And the liberty of the press, now so universally and warmly 
vindicated, would, without loss of time, be cried down and 
suppressed, as only serving to keep up the insolence and 
pride of a refractory people. 

And let us not believe, that the mistaken people, whose 
representatives we now behold making such a firm stand 
against the indivisible power of the Crown, would, amidst 
the general devastation of every thing they hold dear, easily 
find men equally disposed to repress the encroaching, while 
attainable, power of a senate and body of nobles 

The time would be no more, when the people, upon 
whatever men they should fix their choice, would be sure to 
find them ready sincerely to join in the support of every 
important branch of public liberty 

Present or expected personal power, and independence on 
the laws, being now the consequence of the trust of tbe 
people, — wherever they should apply for servants, they 
would only meet with betrayers Corrupting, as it were, 
every thing they should touch, they could confer no 
favour upon an individual but to destroy his public virtue ; 
and (to repeat the words used m a former chapter) “ their 
raising a man would only be immediately inspiring linn with 
views directly opposite to their own, and sending him to 
increase the number of their enemies ” 

All those considerations strongly point out the very great 
caution which is necessary to be used in the difficult business 
of laying new restraints on the governing authority. Let, 
therefore, the less informed part of the people, whose zeal 
requires to be kept up by -visible objects, look (if they choose) 
upon the Crown as the only seat of the evils they are ex¬ 
posed to 5 mistaken notions on their part are less dangerous 
than political indifference; and they are more easily directed 
than roused,—but, at the same time, let the more en¬ 
lightened part of the nation constantly remember, that the 
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constitution only subsists by virtue of a proper equilibrium, 
—by a discriminating line being drawn between power and 
liberty 

Made wise by the examples of several other nations, by 
those which the history of this very country affords, let the 
people, in the heat of their struggles m the defence of 
hberty, always take heed, only to reach, never to overshoot 
the mark,—only to repress, never to transfer and diffuse 
power 

Amidst the alarms that may at particular times arise from 
the really awful authority of the Crown, let it, on one hand, bo 
remembered, that even the power of the Tudors was opposed 
and subdued,—and on the other, let it be looked upon as 
a fundamental maxim, that, whenever the prospect of personal 
power and independence on the governing authority shall 
offer to the view of the members of the legislature, or in 
general of those men to whom the people must trust, even 
hope itself is destroyed The Hollander, in the midst of a 
storm, though trusting to the experienced strength of tbe 
mounds that protect him, shudders, no doubt, at the sight 
of the foaming clement that surrounds him; hut they all 
gave themselves over for lost, when they thought the worm 
had penetrated into their dykes** 


CHAPTER XX. 


A FEW ADDITIONAL OBSERVATIONS ON THE BIGHT OE TAXATION, WHTCTI 
IS LODGED IN THE HANDS OE THE REPRESENTATIVES OE THE PEOPLE. 
—WHAT KIND OE DANGER THIS RIGHT MAY BE EXPOSED TO 

The generality of men, or at least of politicians, seem to 
consider the right of taxing themselves, enjoyed by the 
English nation, as being no more than the means of securing 

# Such now forms as may prove destructive of the real substance of 
a government may be unwarily adopted, m the same maimer as the 
superstitious notions and practices described m my work, entitled 
“Memorials of Human Superstition,” may be introduced into a religion, 
so as entirely to subvert the true spirit of it. 
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their property against the attempts of the Crown; while 
they overlook the nobler and more extensive efficiency of 
that privilege 

The right to grant subsidies to the Crown, possessed by 
the people of England, is the safeguard of all their other 
liberties, religious and civil, it is a regular mean, conferred 
on them by the constitution, of influencing the motion of 
the executive power, and it forms the tie by which the 
latter is bound to them In short, this privilege is a 
sure pledge m their hands, that their sovereign, who can 
dismiss their representatives at his pleasure, will never 
entertain thoughts of ruling without the assistance of 
these 

If, through unforeseen events, the Crown could attain to 
be independent on the people m regard to its supplies, such 
is the extent of its prerogative, that, from that moment, all 
the means the people possess to vindicate their liberty would 
bo annihilated They would have no resource left,—except 
indeed that uncertain and calamitous one, of an appeal to 
the sword, which is no more, after all, than what the most 
enslaved nations enjoy 

Lot us suppose, for instance, that abuses of power should 
he committed, which, either by their immediate operation, 
or by the precedents they might establish, should undermine 
the liberty of the subject The people, it will he said, would 
then have their remedy m the legislative power possessed by 
their representatives. The latter would, at the first oppor¬ 
tunity, interfere, and frame such bills as would prevent the 
like abuses for the future But here we must observe, that 
the assent of the sovereign is necessary to make those bills 
become laws and if, as we have just now supposed, he had 
no need of the support of the Commons, how could they 
obtain his assent to laws thus purposely framed to abridge 
his authority ? 

Again, let us suppose that, instead of contenting itself 
with making slow advances to despotism, the executive power, 
or its minister, should at once openly invade the liberty of 
the subject. Obnoxious men, printers for instance, or poli¬ 
tical writers, might ho persecuted bjr military violence, or, 
to do things with more security, with the forms of law. 
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Then, it will be said, tbe representatives of tbe people would 
impeach the persons concerned in those measures. Though 
unable to reach a king who personally can do no wrong , they 
at least would attack those men who were the immediate 
instruments of his tyrannical proceedings, and endeavour, 
by bringing them to condign punishment, to deter future 
judges or ministers from imitating their conduct All this 
I grant, and I will even add, that, circumstanced as the 
representatives of the people now are, and having to do with 
a sovereign who can enjoy no dignity without their assist¬ 
ance, it is most likely that their endeavours m the pursuit 
of such laudable objects would prove successful But if, on 
the contrary, the king, as we have supposed, stood m no 
need of then assistance, and moreover knew that ho should 
never want it, it is impossible to think that ho would then 
suffer himself to remain a tame spectator of their pro¬ 
ceedings The impeachments thus brought by them would 
immediately prove the signal of their dismission and the 
king would make haste, by dissolving them, both to revenge 
what would then he called the insolence of the Commons, 
and to secure his ministers 

But even those are vam suppositions; the evil would reach 
much farther, and wo may be assured that, if ever the Crown 
should be in a condition to govern without the assistance of 
the representatives of the people, it would dismiss them for 
ever, and thus rid itself of an assembly which, continuing to 
be a clog on its power, would no longer bo of any service 
to it. This Charles the First attempted to do when he 
found his parliaments refractory, and the kings of Franco 
really have done, with respect to the general estates of 
their kingdom. 

Indeed, if we consider the extent of the prerogative of 
the King of England, and especially the circumstance of 
his completely uniting in himself all the executive and 
active powers of the state, we shall find that it is no exag¬ 
geration to say that he has power sufficient to be as arbitrary 
as the kings of France, were it not for the right of taxation, 
which, m England, is possessed by the people; and the only 
constitutional difference between the French and English 
nations is, that the former can neither confer benefits on 
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their sovereign, nor obstruct his measures , while the latter, 
how extensive soever the prerogative of their king may be, 
can deny him the means of exerting it. 

But here a most important observation is to be made; 
and I intreat the reader’s attention to the subject. This 
right of granting subsidies to the Crown can only be effectual 
when it is exercised by one assembly alone "When several 
distinct assemblies have it equally in their power to supply 
the wants of the prince, the case becomes totally altered 
The competition which so easily takes place between those 
different bodies, and even the bare consciousness which 
each entertains of its inability to obstruct the measures of 
the sovereign, render it impossible for them to make any 
effectual constitutional use of their privilege “ Those 
different parliaments or estates (to repeat the ob¬ 
servation introduced m the former part of this work) having 
no means of recommending themselves to their sovereign, 
but their superior readiness m complying with his 
demands, vie with each other m granting what it would 
not only be fruitless but even dangerous to refuse And 
the king, m the meantime, soon comes to demand, as a 
tribute, a gift which he is confident to obtain ” In short, 
it may be laid down as a maxim, that when a sovereign is 
made to depend, m regard to his supplies, on more assemblies 
than one, he m fact depends upon none. And indeed the 
King of France is not independent of his people for his 
necessary supplies, any otherwise than by drawing the same 
from several different assemblies of their representatives, 
the latter have in appearance a right to refuse all his de¬ 
mands : and as the English call the grants they make to 
their kings, aids or subsidies, the estates of the French pro¬ 
vinces call theirs dons gratuits, or free gifts. 

What is it, therefore, that constitutes the difference 
between the political situation of the French and English 
nations, since their rights thus seem outwardly to be the 
same f The difference lies m this, that there has never been 
in England more than one assembly that could supply^ the 
wants of the sovereign. This has always kept him in a 
state, not of a seeming, but of a real dependence on the 
representatives of the people for his necessary supplies ; and 
how low soever the liberty of the subject may, at particular 
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times, have sunk, they have always found themselves pos¬ 
sessed of the most effectual means of restoring it, when¬ 
ever they thought proper so to do Under Henry the 
Eighth, for instance, we find the despotism of the Grown to 
have been carried to an astonishing height it was even 
enacted that the proclamations of the king should have the 
force of law a thing which, even m Erance, never was so 
expressly declared. yet no sooner did the nation re¬ 
cover from its long state of supmeness, than the exorbitant 
power of the Crown was reduced within its constitutional 
bounds 

To no other cause than the disadvantage of their situation, 
are we to ascribe the low condition m which the deputies of 
the people in the assembly, called the general estates of 
Erance, were always forced to remain 

Surrounded as they were by the particular estates of those 
provinces into which the kingdom had been formerly divided, 
they never were able to stipulate conditions with their 
sovereign, and instead of making their right of granting 
subsidies to the Crown serve to gam them in the end a share 
in the legislation, they ever remained confined to the un¬ 
assuming privilege of “ humble supplication and remon¬ 
strance 

# An idea of the manner in which, the business of granting supplies 
to the Crown was conducted by tbe slates of tho province of Bretagne 
m the reign of Louis the Eouiteentli, may bo formed from scveial lively 
strobes to be met with, m the Letters of Madame tie Sovigne, whose 
estate lay m that province, and who had often assisted at tho holding of 
those states The granting of supplies was not, it seems, looked upon 
as any serious kind of business The whole time the states were sitting 
was a continued scene of festivity and entertainment. The canvassing 
of the demands of the Crown was chiefly earned on at the table of the 
nobleman who had been deputed from court to hold tho states, and the 
different points were usually decided by a kind of acclamation In a 
certain assembly of those states, the Puke of Chaulnes, the Loud Deputy, 
had a present of fifty thousand crowns made to him, as well as a con¬ 
siderable one for his duchess, besides obtaining the demand of the 
court, and the lady we quote here, commenting somowhat jocularly on 
these grants, says, “ Ce n’est pas que nous soyons riches, mais nous 
sommes honn&tes, nous avons du courage, et entre nadi et uno hour© 
nous ne savons rien refuser it nos amis ” “ It is not that wo are rich; 
hut we are aval, wo are full of courage, and between twelve and one 
o’clock we are unable to deny any thing to our friends ” 

The different provinces of Erance, it may bo observed, are liable to 
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Those estates, however, as all the great lords in France 
were admitted into them, began at length to appear dange¬ 
rous , and as the king could m the meantime do without 
their assistance, they were set aside But several of the 
particular states of the provmces are preserved to this day * 
some, which for temporary reasons had been abolished, 
have been restored • nay, so manageable have popular 
assemblies been found by the Crown, when it has to do 
with many, that the kind of government we mention is 
that which it has been found most convenient to assign 
to Corsica and Corsica has been made un pays d'etats f 

That the Crown m England should, on a sudden, render 
itself independent on the Commons for its supplies,—that 
is, should on a sudden successfully assume to itself a right 
to lay taxes on the subject, by its own authority,—is not 
certainly an event likely to take place, nor indeed is it one 
that should, at the present time, raise any kind of political 
apprehension But it is not equally impracticable that the 
right of the representatives of the people might become 
invalidated, by being divided in the manner that has been 
just described 

Such a division of the right of the people might be effected 
m various ways. National calamities, for instance, unfortu¬ 
nate foreign w r ars attended with loss of public credit, might 
suggest methods for raising the necessary supplies, different 
from those which have hitherto been used. Dividing the 
kingdom into a certain number of parts, which should 


pay several taxes besides those imposed on them by their own states, 
Doan Tucker, m one of his tracts, m which lie has thought proper to 
quote this woik, has added to the above instance of the French pro¬ 
vinces that of the states of the Austrian Netherlands, which is very 
conclusive And examples to the same purpose might be supplied by 
all those kingdoms of Europe m which provincial states are hoiden. 

* The year 1784. 

t In the year 1794, the English obtained possession of Corsica* and 
gratified the people by granting a constitution and a parliament similar 
to those of England But such institutions were not practical with so 
ignorant, superstitious, and, m many respects, barbarous a people, who 
preferred their own customs and traditions. The island was evacuated 
m 1796, and repossessed by the French j it lias ever since formed a 
department of France,— 2$d, 
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severally vote subsidies to tbe Crown, or even distinct assess¬ 
ments to be made by tbe different counties into which Eng¬ 
land is now divided, might, m the circumstances we suppose, 
be looked upon as advisable expedients, and these, being 
once introduced, might be continued. 

Another division of the right of the people, much 
more likely to take place than those just mentioned, might 
be such as might arise from acquisitions of foreign do¬ 
minions, the inhabitants of which should m time claim 
and obtain a right to treat directly with the Crown, and 
grant supplies to it, without the interference of the British 
legislature 

Should any colonies acquire the right we mention,— 
should, for instance, the American colonies have acquired, 
as they claimed it,—it is not to be doubted that the con¬ 
sequences which have resulted from a division like that wo 
mention m most of the kingdoms of Europe, would also 
have taken place m the British dominions, and that the 
spirit of competition, above described, would m time have 
manifested itself between the different colonies This desire 
of ingratiating themselves with the Crown, by means of the 
[privilege of granting supplies to it, was even openly con¬ 
fessed by an agent of the American provinces,* when on 
his being examined by the House of Commons in the year 
1766, be said, u the granting aids to the crown is the only 
means the Americans have of recommending themselves to 
their sovereign And the events that have of late years 
taken place m America, render it evident that the colonies 
would not have scrupled going any lengths to obtain 
favourable conditions at the expense of Britain and the 
British legislature.t 

* Dr. Franklin. 

f The remarks and conclusions of De Lolme, and his notes to this 
chapter, are the most illogical and even ignorant, though specious, in 
this generally admirable and valuable work. The policy which ho 
recommends towards America would, if it were practicable, have held 
the colonies m political and commercial slavery. With regard to taxa¬ 
tion, and the political and civil liberties of the colonists, Lord Chatham 
and Mr Burke were sound statesmen. Lord Chatham, however, m 
regard to their commercial intercourse and manufactures, would have 
reduced them to bondage He would allow them to produce raw mate¬ 
rials only, to be exported to Great Britain, and food, fish, and timber 
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That a similar spirit of competition might he raised in 
Ireland, is also sufficiently plain from certain late events 
And should the American colonies have obtained their 
demands,—and at the same time should Ireland and 
America have increased m wealth to a certain degree, 
—the time might have come at which the Crown might 
have governed England with the supplies of Ireland 
and America—Ireland with the supplies of England 
and of the American colonies—and the American colo¬ 
nies with the money of each other, and of England and 
Ireland. 

To this it may be objected, that the supplies granted by 
the colonies, even though joined by those of Ireland, never 
could have risen to such a height as to have counterbalanced 
the importance of the English Commons I answer, m the 
first place, that there would have been no necessity that the 
aids granted by Ireland and America should have risen to 
an equality with those granted by the British parliament 
it would have been sufficient to produce the effects we 
mention, that they had only borne a certain proportion to 
the hitter, so far as to have conferred on the Crown a certain 
degree of independence, and at the same time have raised 
in the English Commons a correspondent sense of self- 
diflidence in the exercise of their undoubted privilege of 
granting, or rather refusing, subsidies to the Crown — 
Hero it must he remembered, that the right of granting 
or refusing supplies to the Crown is the only ultimate forcible 
privilege possessed by the British Parliament by the 
constitution it has no other, as has been observed m the 
beginning of this chapter This circumstance ought to 
he combined with the exclusive possession of the exe¬ 
cutive powers lodged in the Crown—with its prerogative of 
dissenting from the bills framed by parliament, and even 
of dissolving it * 


for the supply of the West Inches, but as to manufactures, he would 
not allow them to make “oven a horse-shoe nail”— E(k 

# Being with Dr Franklm at his house m Graven Street, some months 
before he went back to America, 1 mentioned to him a few of the 
remarks contained m this chapter, and, m general, that the claim of the 
American colonics directly clashed with one of the vital principles of 
the English constitution. The observation, I remember, struck him 
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I sliall mention in the second place, a remarkable fact in 
regard to this subject (which may serve to show that poli¬ 
ticians are not always consistent, or even sagacious m their 
arguments) , which is, that the same persons who were the 
most strenuous advocates for granting to the American 
colonies their demands, were likewise the most sanguine m 
their predictions of the future wealth and greatness of 
America ; and at the same tune also used to make fre¬ 
quent complaints of the undue influence which the Crown 
derives from the scanty supplies granted to it by the king¬ 
dom of Ireland * 

Had the American colonies fully obtained their demands, 
both the essence of the present English government, and 
the condition of the English people, would certainly have 
been altered thereby nor would such a change have been 
inconsiderable, but in proportion as the colonies should have 
remained in a state of national poverty f 


very much it led him afterwards to speak to me of the examination he 
had undergone m the House of Commons; and he concluded with 
lending me that volume of the Collection of Parliamentary Debates m 
wlueh an account of it is contained Binding the constitutional tendency 
of the claim of the Americans to be a subject not very generally under¬ 
stood, I added a few paragraphs concerning it m the English edition I 
some time after gave of this work, and on publishing a third edition of 
the same, I thought it might not bo amiss to write something more 
compact on the subject, and accordingly added the present new chapter, 
into which I transferred the few additional paragraphs I mention, 
leaving m the place whore they stood only the general observa¬ 
tions on the right of granting subsidies, which were formerly m the 
Erench work Several of the ideas, and even expressions, contained m 
this chapter, made their appearance m the “ Public Advertiser,” about 
the time I was preparing the first edition I sent them myself to that 
newspaper, under the signature of Advena 

* Eor instance, the complaints made m regard to the pensions on the 
Irish establishment, 

f When I observe that no man who wished for the preservation of 
the form and spirit of the English constitution ought to have desired 
that the claim of the American cblomes might be granted to them, I 
mean not to say that the American colonies should have given up their 
claim The wisdom of ministers, m regard to American affairs, ought 
to have been constantly employed m making the colonies useful to this 
country, and at the same time m hiding their subjection from them (a 
caution which is, after all, more or less used m every government upon 
earth), it ought to have been exerted m preventing the opposite hate- 
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CIIAPTEB XXI. 


CONCLUSION —A TEW WORDS ON THE NATURE OE THE DIVISIONS THAT 
TARE PLACE IN ENOLAND 

I shall conclude tins work with a few observations on 
the total freedom from violence with which the political 
disputes and contentions m England are conducted and 

rests of Britain and of Amenca from being brouglit to an issue—to any 
such clashing dilemma as would render disobedience on the one hand, 
and the resort to force on the other, almost unavoidable The generality 
of the people fancy that ministers use a great depth of thought and 
much forecast m their operations , whereas the truth is, that ministers 
m all countries never think but of providing for present, immediate 
contingencies ; m doing which they constantly follow the open track 
before them This method does very well for the common course of 
human affairs, and even is the safest, but whenever cases and circum¬ 
stances of a new and unknown nature occur, sad blunders and nproar 
are the consequences The celebrated Count Oxenstiem, Chancellor of 
Sweden, one day when his son was expressing to him his diffidence of 
his own abilities, and the dread with which he thought of ever engaging 
in the management of public affairs, made the following Latin answer 
to him —“ Nescis, mi fill, quam parvil cum sapicntid regitur mundus.” 
“ You do not know, my son, with what little wisdom the world is go¬ 
verned ” 

Matters having come to an eruption, it was no longer to be expected 
they could be composed by the palliative offers sent at different times 
from tins country to America When the Earl of Carlisle solicited to 
bo at the head of the solemn commission that sailed for the purpose we 
mention, he did not certainly show modesty equal to that of the son of 
Chancellor Oxcnstiern It has been said, in that stage of the contest, 
the Americans could not think that the proposals thus sent to them 
were seriously meant however, this cannot have boon the principal 
cause of the miscarriage of the commission The fact is, that after the 
Americans had been induced to open their eyes on their political situa¬ 
tion, and were rendered sensible of the local advantages of their country, 
it became m a manner impossible to strike with them any bargain at 
which either nation would afterwards have cause to rejoice, or even to 
make any bargain at all. It would be needless to say any thing more, 
m this place, on the subject of the American contest. 

The motto of one of the English nobility should have been that of 
ministers, m their regulations for rendering the colonies useful to the 
mother country— Faire mm dire. 
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terminated, in order both to give a farther proof of the 
soundness of the principles on which the English government 
is founded, and to confute m general the opinion of foreign 
writers or politicians, who, misled by the apparent heat 
with which these disputes are sometimes carried on, and 
the clamour to which they give occasion, look upon England 
as a perpetual scene of civil broils and dissensions. 

In fact, if we consider, in the first place, the constant 
tenor of the conduct of the parliament, we shall see that 
whatever different views the several branches that compose 
it may at times pursue, and whatever use they may accord¬ 
ingly make of their privileges, they never go, m regard to 
each other, beyond the terms of decency, or even of that 
general good understanding which ought to prevail among 
them. 

Thus the king, though he preserves the style of his 
dignity, never addresses the two Houses but m terms of 
regard and affection and if at any time he chooses to 
refuse their bills, he only says that he will consider of them 
(le voy iamsera) , which is certainly a gentler expression 
than the word veto. 

The two Houses on their part, though very jealous, each 
within their own walls, of the freedom of speech, are, on 
the other hand, careful that this liberty shall never break 
out into unguarded expressions with regard to the person 
of the king. It is even a constant rule amongst them never 
to mention him, when they mean to blame the administra¬ 
tion ; and those things which they ma j choose to censure, 
even m the speeches made by the kmg m person, and which 
are apparently his own acts, are never considered but as the 
deeds of his ministers, or, m general, of those who have 
advised him. 

The two Houses are also equally attentive to prevent every 
step that might he inconsistent with that respect which they 
owe ’to one another The examples of their differences 
with each other are very rare, and have been, for the most 
part, mere misunderstandings. Nay, in order to prevent 
all subject of altercation, tbe custom is, that, when one 
House refuses to assent to a bill presented by the other, 
no formal declaration is made of such refusal; and that 
House whose bill is rejected, learns its fate only from 
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hearing no more of it, or by what the members may be 
told as private persons 

In each House, the members take care, even in the heat 
of debate, never to go beyond certain bounds m their man¬ 
ner of speaking of each other if they were to offend m 
that respect, they would certainly incur the censure of the 
House And as reason has taught mankind to refrain, m 
their wars, from all injuries to each other that have no 
tendency to promote the mam object of their contentions, 
so a kind of law of nations (if I may so express myself) has 
been introduced among the persons who form the parliament 
and take a part m the debates, they have discovered that 
they may very well be of opposite parties, and yet not hate 
and persecute one another Coming fresh from debates 
carried on even with considerable warmth, they meet with¬ 
out reluctance in the ordinary intercourse of life, and, 
suspending all hostilities, they hold every place out of 
parliament to be neutral ground 

In regard to the generality of the people, as they never 
are called upon to come to a final decision with respect to 
any public measures, or expressly to concur in supporting 
them, they preserve themselves still more free from party 
spirit than their representatives themselves sometimes are. 
Considering, as wo have observed, the affairs of government 
as only matter of speculation, they never have occasion to 
engage in any vehement contests among themselves on that 
account. much less do they think of taking an active and 
violent part m the differences of particular factions, or the 
quarrels of private individuals. And those family feuds, 
those party animosities, those victories and consequent 
outrages of factions alternately successful, m short, all those 
inconveniences which in so many other states have constantly 
been the attendants of liberty, and which authors tell us we 
must submit to, as the price of it, are things in very great 
measure unknown in England. 

But are not the English perpetually making complaints 
against the administration ? and do they not speak and 
write as if they were continually exposed to grievances of 
every kind ? 

undoubtedly, I shall answer, in a society of beings subject 
to error, dissatisfaction will necessarily arise from some 
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quarter or other , and, in a free society, they mil he openly 
manifested by complaints Besides, as every man m Eng¬ 
land is permitted to give his opinion upon all subjects, and 
as, to watch over the administration, and complain of griev¬ 
ances, is the proper duty of the representatives of the 
people, complaints must necessarily be heard m such a go¬ 
vernment, and even more frequently, and upon more sub¬ 
jects, than m any other 

But those complaints, it should be remembered, are 
not m England the cries of oppression forced at last to 
break its silence. They do not suppose hearts deeply 
wounded. Nay, 1 will go farther,—they do not even sup¬ 
pose very determinate sentiments ^ and they are often 
nothing more than the first vent which men give to their 
new and yet unsettled conceptions. 

The agitation of the popular mind, therefore, is not m 
England what it would be m other states, it is not the 
symptom of a profound and general discontent, and the 
forerunner of violent commotions Foreseen, regulated, 
even hoped for by the constitution, this agitation animates 
all parts of the state, and is to be considered only as the 
beneficial vicissitude of the seasons. The governing power, 
being dependent on the nation, is often thwarted ; but, so 
long as it continues to deserve the affection of the people, 
it can never be endangered. Like a vigorous tree which 
stretches its branches far and wide, the slightest breath 
can put it m motion, but it acquires and exerts at every 
moment a new degree of force, and resists the winds, by 
the strength and elasticity of its fibres, and the depth of 
its roots. 

In a word, whatever revolutions may at times happen 
among the persons who conduct the public affairs m England, 
they never occasion the shortest interruption of the power 
of the laws, or the smallest diminution of the security of 
individuals * A man who should have incurred the enmity 

# No observation can be more just. Withm the last two years, when 
for several days after the first resignation of Lord John Bussell, and 
■when it was said c< there was no government, 5 ’ a distinguished foreigner, 
m conversation with the Editor m the portico of the Athenaeum Club, 
alluded to the absence of excitement m such an event to the tranquillity 
and security which prevailed m the town and country, and he then 
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of the most powerful men in the state—what do I say ?— 
though he had, like another Yatmius drawn upon himself 
the united detestation of all parties,—might, under the 
protection of the laws, and by keeping within the bounds 
required by them, continue to set both his enemies and the 
whole nation at defiance 

The limits prescribed to this book do not admit of enter¬ 
ing into any farther particulars on the subject we are treat¬ 
ing here, but if we were to pursue this inquiry, and inves¬ 
tigate the influence which the English government has on 
the manners and customs of the people, perhaps we should 
find that, instead of inspiring them with any disposition to 
disorder or anarchy, it produces m them a quite contrary 
effect As they see the highest powers in the state con¬ 
stantly submit to the laws, and they receive, themselves, 
such a certain protection from those laws whenever they 
appeal to them, it is impossible but they must insensibly 
contract a deep-rooted reverence for them, which can at no 
time cease to have some influence on their actions And, in 
fact, we see that even the lower classes of the people, rot 
England, notv ithstanding the apparent excesses into which 
they are sometimes hurried, possess a spirit of justice and 
order superior to what is to he observed in the bame rank of 
men in other countries The extraordinary indulgence 
which is shown to accused persons of every degree, is not 

remarked, “ that nothing could bo more instructive to legislators, states¬ 
men, and rulers, than the condition of England at that time In 
France,” bo said, a the idea of the country being without a government 
for a day would create consternation Hero industry is not m the least 
impeded, tho funds and public securities are not disturbed, tranquil¬ 
lity prevails everywhere, every body is attending to his particular pur¬ 
suit ; ships arrive and depart, discharge and take on board their cargoes; 
railway traffic is as brisk as ever, public and private carnages roll on 
as usual; prices are not disturbed, intercourse by your steam-packets 
and by post goes on as usual, and were it not for a leading article m 
the newspapers, it would be difficult to ascertain that the ministry 
had resigned, or whether a new ministry was likely to be formed ” 
The truth is, that m Great Britain we govern ourselves. each locality 
has its local self-government, and every Bntish house is, in fact, a little 
government within itself. This is the secret of tho tranquillity and 
security which has so long prevailed in our streets and m our towns, in 
our fields and highways, while the nations of continental Europe have 
been plunged in the calamities of revolution and bloodshed.— 'Md* 
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attended with any of those pernicious consequences which 
we might at first be apt to fear from it And it is, perhaps, 
to the nature of the English constitution itself (however 
remote the cause may seem), and to the spirit of justice 
which it continually and insensibly diffuses through all 
orders of the people, that we are to ascribe the singular 
advantage possessed by the English nation, of employing an 
incomparably milder mode of administering justice m cri¬ 
minal matters than any other nation, and at the same 
time of affording, perhaps, fewer instances of \iolence or 
cruelty 

Another consequence which wc might observe here, as 
flowing also from the principles of the English government, is 
the moderate behaviour of those who are invested with any 
branch of public authority If we look at the conduct of 
public officers, from the minister of state, or the judge, 
down to the lowest officer of justice, we find a spirit of for¬ 
bearance and lenity prevailing in England, among the per¬ 
sons m power, which cannot but create surprise m those 
who have visited other countries 

Two circumstances more I shall mention hero, as peculiar 
to England, namely, the constant attention of the legisla¬ 
ture m providing for the interests and welfare of the people, 
and the indulgence shown by them to their very prejudices : 
advantages these, which are, no doubt, the consequence of 
the general spirit that animates the whole English govern¬ 
ment, but are also particularly owing to the circumstance 
peculiar to it, of having lodged the active part of legislation 
m the hands of the representatives of the nation, and com¬ 
mitted the care of alleviating the grievances of the people 
to persons who either feel them, or see them nearly, and 
whose surest path to advancement and fame is to bo active 
m finding remedies for them. 

I mean not, however, to affirm that the English govern¬ 
ment is free from abuses, or that all possible good laws are 
enacted, but that there is a constant tendency m it both to 
correct the one and improve the other. And that all the 
laws winch are in being are strictly executed, whenever ap¬ 
pealed to, is what I look upon as tho characteristic and 
undisputed advantage of the English constitution,—a con¬ 
stitution the more likely to produce all the effects we have 
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mentioned, and to procure m general tlie happiness of the 
people, since it has taken mankind as they are, and has not 
endeavoured to prevent every thing, but to regulate every 
thing, I shall add, the more difficult to discover, because its 
form is complicated, while its principles are natural and 
simple. Hence it is that the politicians of antiquity, sen¬ 
sible of the inconveniences of the governments they had 
opportunities of knowing, wished for the establishment of 
such a government, without much hope of ever seeing it 
realised * even Tacitus, an excellent judge of political sub¬ 
jects, considered it as a project entirely chimerical f JNTor 
was it because he had not thought of it, had not reflected 
on it, that he was of this opinion; he had sought for such a 
government, had had a glmipse of it, and yot continued to 
pronounce it impracticable 

Let us not, therefore, ascribe to the confined views of 
man, to Ins imperfect sagacity, the discovery of this import¬ 
ant secret. The world might have grown old, generations 
might have succeeded generations, still seeking it m vam 
It has been by a fortunate conjunction of circumstances,— 
1 shall add, by the assistance of a favourable situation,—that 
Liberty has at last been able to erect hei sell' a temple. 

Invoked by every nation, but of too delicate a nature, as 
it should seem, to subsist m societies formed of such imper¬ 
fect beings as mankind, she showed, and merely shoved 
herself, to the ingenious nations of antiquity who inhabited 
the south of Europe They were constantly mistaken m 
the form of the worship they paid to her As they conti¬ 
nually aimed at extending dominion and conquest over other 
nations, they wore no less mistaken m the spirit of that 
worship; and though they continued for ages to pay their 
devotions to tins divinity, she still continued, with regard to 
them, to be the unknown goddess 

Excluded since that time from those places to which she 
had seemed to give a preference, driven to the extremity of 

® (t Btatuo esse optima const itntam rompubheam qua) ox tribes genon- 
bus ilhs, rogah, optimo, efc popiduri, modice coufim.”—Cic Frag 

f “ Ound as nation*® et urbes, papulus, aut pnorcs, ant singuli, regent. 
Doled a ox his et constituta mpublicte forma, laudari faeilms quara 
oven ire: vol si evomt, baud diutunia esse potest.”—Tae, Aim lib iv. 
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the Western world, ‘banished even out of the Continent, she 
has taken refuge m the Atlantic ocean. There it is, that, 
freed from the dangers of external disturbance, and assisted 
by a happy pre-arrangement of things, she has been able to 
display the form that suited her, and she has found six 
centuries to have been necessary for the completion of her 
work. 

Being sheltered, as it were, within a citadel, she there 
reigns over a nation which is the better entitled to her 
favours, as it endeavours to extend her empire, and carries 
with it, to every part of its dominions, the blessings of in¬ 
dustry and equality Eenced m on every side (to use the 
expression of Chamberlayne) with a wide and deep ditch, 
the sea,—guarded with strong outworks, its ships of war,— 
and defended hy the courage of her seamen,—she preserves 
that mysterious essence, that sacred fire so difficult to be 
kindled, and which, if’ it were once extinguished, would per¬ 
haps never be lighted again. When the world shall have 
been again laid waste by conquerors, she will continue to 
show mankind, not only the principle that ought to unite 
them, hut, what is of no less importance, the form under 
which they ought to be united. And the philosopher, when 
he considers the constant fate of civil societies amongst men, 
and observes the numerous and powerful causes which seem, 
as it were, unavoidably to conduct them all to a state of po¬ 
litical slavery, will take comfort m seeing that Liberty has 
at length disclosed her nature and genuine principles, and 
secured to herself an asylum against despotism on one hand, 
and popular licentiousness on the other. 
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No 1 BILLS IN PARLIAMENT —(Page 61) 

A Bill in Parliament constitutes the foundation or the 
whole of the law or statute to he passed by the Houses of 
Commons and Peers, and assented to by the Sovereign. Bills 
are either private or public Originally, Bills were introduced 
m the form of Petitions, and on receiving the royal assent 
they were at the close of the session submitted to the 
Judges, who reduced them to the form of an Act of Parlia¬ 
ment, and then entered them upon the statute rolls The 
Judges were by no means careful m drawing up the acts 
in conformity with the petitions, and since the 2 Henry Y. 
and the reign of Henry YI it was decided that all Bills 
should he prepared in the form of an act, which on passing 
both Houses was to bo assented to or negatived by the 
Xing There is little doubt, however, that both Henry YI 
and Edward IY. altered statutes without the consent of 
Parliament. 

On introducing a Bill in the House of Peers, it is moved 
by any member without notice that the Bill shall be at once 
brouglit in. But m tbo House of Commons a member can¬ 
not introduce a Bill without first moving for leave to bring 
at in. This is usually agreed to, and the Bill is ordered to 
be prepared by one, two, or three members; or a select 
committee may be appointed m order to prepare the same. 
When drawn up it is presented at the bar by one of the 
members who has prepared the Bill, and on his name being 
called by the Speaker, he replies cc A Billon which the 
Speaker requests him to bring it up, and it is then laid upon 
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tlae table The next proceeding is to move that it be read a 
first time, which is seldom negatived, the arguments for and 
against its clauses being usually reserved for the second 
reading. A day is then appointed for its being read a second 
time, and when read a second time it is moved that the bill 
be committed, to be considered clause by clause, either in a 
committee of the whole House, or if the bill be of minor 
importance in a select committee When the committee has 
agreed to the Bdl, either as originally prepared, or with 
amendments, they report the same through their chairman 
to the House, upon which it is moved that the report be 
received It may even then by motion bo recommitted, m 
order to undergo further consideration or alterations But 
if the report of the committee he received by the House, 
either as first brought up, or after being recommitted and 
considered, then it is moved that the Bill be read a third 
time, and, if earned, it is further moved that the Bill do 
pass When passed m the Commons it is sent up to the 
Lords m charge of several members, frequently including 
the Speaker The Speaker or chairman knocks at Ihe door 
of the House of Peers, and the members are introduced by 
the Usher of the Black Eod, the Speaker or chairman act- 
vancmg to the bar makes three obeisances, on which the 
Lord Chancellor leaves the woolsack to receive the Bill from 
his hands, the chairman informing him that it is a Bill which 
the Commons have passed, and to which they desire the 
concurrence of their Lordships. The Bill is then subjected 
to the same process m the Peers as m the Commons, with 
the exception that it may be read a first time without pre¬ 
vious notice. 

When a Bill originates m the Lords it is engrossed m a 
distinct round hand on parchment, and m that form sent to 
the Commons It is ordered to be engrossed by the 
Speaker of the House of Commons after the report is 
received, and if amendments or additional clauses are added, 
they are called riders, and are engrossed on separate sheets 
or parchments, but attached to the Bill, 

On a Bill passed by the Commons being sent up to the 
Lords, the Clerk of the Commons endorses on it “ Soi batlU 
mi® Seigneurs and the same form is observed by the Clerk 
of the Lords on a Bill bemg sent to the Commons, the 
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indorsation being “ Sot bailie aux Communes and when 
passed by the Commons the Clerk indorses “ Les Communes 
ont assentes ” It may be remarked, that before a Bill is 
referred to a committee, spaces are left blank for dates, 
amount of penalties, <fee Sometimes Bills are recommitted 
twice or thrice before passing finally through committee, and 
are on each occasion printed as amended A Bill m any of 
its stages may be argued or opposed All Money Bills must 
constitutionally originate m the Commons, and although 
the Peers may reject they cannot alter Money Bills sent up 
from the Commons. But, after a conference with a com¬ 
mittee or deputation of the Commons, the suggestions of 
the Peers may be adopted and passed as a new Bill, w ith such 
amendments by the Commons, and then sent up for the 
approval of the Lords If a Bill be lost m either House, it 
cannot, according to the standing orders, be brought forward 
during the same session Bills, not Money Bills, may be 
amended in either House, but they must be returned by the 
House making the amendments to the other House for the 
purpose of agreeing to or rejecting those amendments In 
the Commons, according to the standing orders, no Bills 
affecting religion or trade can be introduced until its propo¬ 
sitions shall have been first considered and agreed to m a 
committee of the whole House It is necessary also for a 
committee of the whole House to discuss the introduction of 
any Bill granting money, or for compounding or realising 
money owing to the Crown. By a standing order of the 
House of Peers, of the 7th July, 1819, no Bill intended to 
regulate manufactures, navigation, or trade, <ftc shall be read 
a second time until a select committee shall have inquired 
into and reported on the same 

Private Bills are not personal Bills, strictly speaking, 
but are such as affect municipal corporations and public 
undertakings,—such as Bailway Bills, Bills for Water-works, 
Canals, and other local undertakings of various kind They are 
called Private Bills, inasmuch as they do not embrace matters 
of public revenue, or do not affect the whole community. 
Parliament may be considered as acting in a judicial as well 
as legislative capacity in determining on Private Bills, which 
go through much the same stages in both Houses of Parlia¬ 
ment as Bills which are described as Public Bills But no 
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Private Bill cannot be introduced into either House of Parlia¬ 
ment except upon a Petition, stating its provisions, objects 
and merits Nor can such Petition be presented m confor¬ 
mity v ith the sessional orders, after a certain day, usually a 
fortnight or three weeks after the meeting of Parliament; 
and all necessary documents and plans must be presented to 
the House before any proceedings can be taken , while proof 
must also be adduced that sufficient notice has been given 
to all parties whose interest may be interfered with by such 
a Bill Usually their consent is obtained before the Bill is 
passed. The fees on Private Bills to the Clerks and other 
officers of the House, and also to the Barristers engaged by 
the promoters and opposers, while the Bill is under the con¬ 
sideration of a Committee, are enormously great, and consti¬ 
tute a heavy tax upon all public undertakings in the United 
Kingdom, and not m other countries 

With regard to all Private Bills they are submitted to a 
Committee of Selection, appointed at the beginning of each 
session, 'who simply report to the House whether the standing 
orders hav o or have not been complied with After a Private 
Bill is read a first time three clear days must elapse before the 
second reading, during which time the Bill must be printed 
and delivered to members. On being read a second time by 
tbe House, a Private Bill is referred to a select Committee. 
Petitions for or against such a Bill are referred by the 
House to the Committee, who examine witnesses and 
hear counsel on both sides The preamble is first discussed, 
and' if not approved of the Bill is thrown out. the report of 
the Committee is ordered to lie on the table, and no further 
notice is taken of the measure. 

Bills become law on receiving tbe Boyal Assent, which is 
always given m the House of Lords, either m Person by 
the Sovereign, or by Letters Patent under the Great Seal, 
and communicated to the two Houses by Commissioners. 
Money Bills which pass all their stages are sent hack by the 
Peers, and given m charge to the Officers of the House of 
Commons. If not a Bill of Supply it remains with the 
Clerk of Enrolments m the House of Peers. In order to 
prevent delay m passing Bills tbeBoyal Assent is usually given 
by Commission to Bills during the session. Bills of supply 
are brought up from the Commons by the Speaker, who, m 
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presenting them, makes a brief speech, especially at the end 
of the session, recommending that the money which has been 
liberally supplied by Her Majesty’s Faithful Commons shall 
be judicially and economically applied m meeting the public 
expenditure. 

When Her Majesty gives her assent to Bills m person, 
her concurrence is previously communicated to the Clerk 
Assistant, who reads * the titles, on which Her Majesty’s 
assent is signified by a gentle inclination. If it be a Bill of 
Supply, the Clerk pronounces loudly “ le roi, or “ la reyne 
remercie ses Ions sujets , accente leur benevolence, et amsi le 
veult ” To all other Private Bills “ le roi” or “ la reyne le 
veultf and on assenting to Private Bills, “ soi fait comme il 
est desiree ” Acts of Grace and Pardon receive the Boyal 
Assent before being submitted to Parliament. They are 
then read once m each House, and may be rejected bub not 
amended 

When the royal assent is refused to a Bill, it is commu¬ 
nicated by the clerk in the following mild words, “ le rot” 
or “ la ?eyne s'aviseraf 1 but there are few instances on 
record of the assent being refused to Bills The last is the 
refusal of Queen Ann to sanction the Scotch Militia Bill, m 
1707. 

It is remarkable that we should so long retain Horrnan- 
French terms m the form of the royal assent The very 
word “ benevolence” reminds us of the extortions of the 
Stuarts, the Tudors, and their predecessors During tho 
Protectorate the Commons resolved, in 1656, “ that -when the 
Lord Protector shall pass a Bill, the form of the words shall 
be, ‘The Lord Protector doth consent ’ ” In 1706, it was 
attempted by the Commons to abolish the use of Homan- 
French both m Parliament and m the Courts of Law; and 
that, in Money Bills, the assent of tho King should be sig¬ 
nified by the words, u The King thanks his good subjects, 
accepts their benevolence, and answers ‘ Be it soand in 
respect to other public Bills, 66 Be it as it is prayedand 
in regard to a refusal, “ The King will consider of it.” This 
Bill, however, did not pass, but m 1731 an Act was passed, 
that all proceedings in Courts of Justice should be con¬ 
ducted in English. See HatselVs Precedents, edition of 
1818 ; Blackstone’s Commentaries, Book l.; Journals of the 
Commons, &c.— Editor* 



346 


SUPPLEMENTARY ILLTJSTRATIONS 


Ho 2 THE CIVIL LIST —(Page 69) 

The Civil List terminates with the life of the Sovereign 
[Formerly the revenue of the King consisted of the rents of 
the Crown lands, and from several feudal exactions of an 
oppressive and arbitrary character From the death of 
William Kufus until the reign of William III, we find that 
all the Sovereigns of England, with the exception of Henry 
VII and Queen Elizabeth, were constantly embarrassed by 
financial poverty. The first of the Tudors levied money by 
the most arbitrary expedients this avaricious monarch 
hoarded his treasure, and was remarkable for the meanness 
of his establishment and expenditure. Queen Elizabeth was 
parsimonious, in order that she might he independent of her 
Parliament. She made, it is true, profuse gifts to some of 
her favourites , hut otherwise, there was not an item of ex¬ 
penditure, either of a public nature or in the maintenance 
of her Court, which escaped her personal scrutiny. Yet her 
economy did not proceed from any tender concern for the 
pockets of her subjects , for nothing could he more unjust 
and arbitrary than the patents and monopolies sold by her 
for money, which, from notions of independence, she pre¬ 
ferred to asking supplies from her Parliament, The sup¬ 
plies she received during a long reign of forty-five years did 
not exceed £2,800,000 Such is the statement of Cecil, Lord 
Salisbury Of £450,000 lent by her m his adversity to the 
King of France, no more than £70,000 was ever repaid. 
Iler last war with Spam cost £1,580,000, and m six months 
a rebellion m Ireland drained £600,000 from her Treasury 
In ten years Ireland cost £3,400,000 above the revenue 
collected in that kingdom. Her ordinary revenue from 
Crown lands and other sources yielded less than £500,000. 
Until withm the last thirteen years of her reign, the Cus¬ 
toms were farmed at £14,000 per annum , but m 1590 she 
raised the farm to £50,000, and compelled Sir Thomas Smith 
to refund her a portion of his great profits. When we con¬ 
sider her great undertakings, and her successful triumphs 
with such limited revenues, we cannot hut applaud her 
economy and wisdom Despotic she was, and her vices 
were not few * yet, as a monarch, she will ever continue to 
be admired and honoured by the English nation. 
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James I was a mean prince, but profuse m gifts to bis 
favourites During bis whole reign be could never extricate 
bnn self from financial difficulties The unconstitutional 
exactions of Charles I originated the resistance which ■was 
finally fatal to bis authority and to his life During the 
Commonwealth and Protectorate, monies were raised by 
severe exactions and merciless confiscations , but the Long 
Parliament and Oliver Cromwell maintained both the credit 
and dignity of Great Britain amidst the nations of the 
world Charles II never attended to financial economy 
be robbed merchants and others by shutting up the Exche¬ 
quer ; and although his successor, James II, was economical, 
bis reign was too brief to restore public credit 

After the accession of "William III, a Civil List of 
£680,000 per annum was provided, payable out of certain 
taxes £800,000 was m like manner granted to George II ; 
and the same amonnt was, on his accession, voted to George 
III out of the general revenue But nine years afterwards 
£1,000,000 was granted to pay off a debt which had accu¬ 
mulated on the Civil List, and the permanent grant was 
increased to £900,000 per annum • notwithstanding which 
a deficiency again occurred m 1784-86, although Mr Burke’s 
Bill had abolished many useless offices, and greatly reduced 
the expenditure. 

In 1802, the Commons reported that the Civil List ex¬ 
penditure consisted of £209,988 for the Royal Family 
£33,279 salaries of the great Officers of State , £80,526 
Foreign Ministers, £174,697 tradesmen’s bills , £92,424 
for the menial servants of the Court, £203,364 miscella¬ 
neous payments, &c Parliament at the same time voted 
£990,000 for debts due on the Civil List, and m 1804 the 
Civil List revenue was increased to £960,000. In 1812, 
the Civil List had increased to £1,080,000, exclusive of a 
large sum paid for several members of the Royal Family out 
of the Consolidated Fund 

On the accession of George IY £255,000 paid out of the 
Civil List was transferred to the Treasury Department, and 
£850,000 was fixed as the revenue of the Kmg, estimated 
as follows —PTis Majesty’s Privy Purse, £60,000, Lord 
Chancellor, Judges, Speaker of the House of Commons, 
£32,956, Ambassadors, Ministers, Consuls, &e. £226,950; 
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Boyal Household, £209,000, Salaries m Public Depart¬ 
ments, £140,700, Pensions, £95,000, Salaries to Officers 
of State, £41,306, of the Chancellor of the Exchequer and 
Commissioners of the Treasury, £13,822 Miscellaneous 
Payments, £26,000. Exclusive of the foregoing Civil List, 
a grant of the hereditary revenues of Scotland, amounting 
to about £110,000, and £207,000 for the Civil List of Ire¬ 
land, were granted to the Crown 

On the accession of William IY, m 1830, a select com¬ 
mittee of the House of Commons was moved for and carried, 
by Sir II Parnell, who reported that the proper expenses 
of the Crown should be separated from all other charges. 
The success of this motion overthrew the administration of 
the Duke of Wellington, and another report, founded on 
the Act 1 William XV , c 25, was made to the House, re¬ 
commending that the Civil List should be confined to the 
expenses of his Majesty’s Household, for which £510,000 
was granted, appropriated as follows.—His Majesty’s Privy 
Purse, £110,000, Salaries of his Majesty’s Household, 
£130,000, Expenses of the Boyal Household, £171,500, 
Secret and Special Services, £23,200, Pensions, £75,000. 
The foregoing included the Civil List for Ireland and the 
hereditary revenues for Scotland the Droits of the Admi¬ 
ralty were ordered to be paid into the Exchequer. By this 
arrangement £460,000 per annum was transferred from the 
Civil List to the Consolidated Fund The revenues of the 
Duchies of Cornwall and Lancaster, although de facto reve¬ 
nues of the Sovereign, were declared to be hereditary reve¬ 
nues, the last being annexed to the Crown, and the former 
only m the absence of a Prince of Wales. 

The Civil List of Queen Victoria was fixed by the 1 Viet, 
c. 11, sect. Ill, at £385,000, to be paid yearly out of the 
Consolidated Eund, and appropriated as follows —Her Ma¬ 
jesty’s Privy Purse, £160,000, Salaries of her Majesty’s House¬ 
hold, and Retired Allowances, £131,260, Expenses of her 
Majesty’s Household, £172,500, Royal Bounty and Special 
Services, £13,200; Pensions, £1,200, Miscellaneous, £8,040. 
By Schedule V of that Act, pensions to be granted in one 
year are limited to £1,200, and a list of all such pensions 
must be laid annually before Parliament. Although no part 
of the revenues of the Woods and Forests is now appro- 
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priated to tlie Civil List, a large revenue might be derived 
from those lands, were it not for the pernicious system of 
that department of the administration —Editor 

No, 3 —See No 1 


No. 4 CIYIL AND COMMON LAW—(Page 82) 

There is no doubt but that much of what was the Common 
Law during the Saxon period has been introduced into the 
written or Statute Law first, m the Magna Charta, and 
afterwards m various Acts of Parliament since the reigns of 
Edward I and of Richard II. Blackstone, as well as Sir 
Matthew Hale, divided all the laws of England into hex 
Scripta, the written law, and Lex non Script a, or the un¬ 
written law, and the former says, that “ although all laws 
have some monuments or memorials in writing, yet all of 
them have not their originals m writing ” In England, and 
Ireland (where the English laws were first introduced by 
Sir Edward Poynmgs), when the Statute laws are silent, 
recourse is had to the more ancient or Common law, the 
authorities for which are chiefly Bracton, Grlanville, the 
author of “ Eleta,” Sir John Eortcscue, Lyttleton, and Coke 
upon Lyttleton Besides which, the Judges of the Superior 
Courts are considered the repositories of the Common law, 
and their decisions, which are called by Bentham “ Judge- 
made-law,partake also of equity law, or the law which may 
be considered as ruling the practice of the Chancery Courts. 

Although the origin of the Common law of England is 
declared by Sir Matthew Hale to be as “ undiscoverable as 
the head of the Nile,” it was no doubt brought to this 
country originally by the Saxons and Scandinavians, although 
afterwards augmented and reduced to order by Ina, Alfred 
the Great, and Edward the Confessor. We have historical 
evidence, although the Statutes are lost, that some of our 
Common laws were passed as legislative enactments at an 
early period, especially during the reign of Richard I. 

In Scotland there is, strictly speaking, no Common law; 
for where the Scottish Statutes are silent, the Civil law is 
introduced. In Scotland, again, the Statutes were never 
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framed by tbe Parliament, but, like the Preneb Or don nances, 
were introduced into tbe Legislature by tbe so-called u Lords 
of tbe Articles,” wlio prepared all Bills or Acts for tbe 
{Scottish Parliament At tbe Union, m 1707, those Statutes 
which we admit to have been ably drawn up, were unfortu¬ 
nately retained in tbe judicial system of that part of Great 
Britain Heritable jurisdictions also continued to exist 
until their repeal, by being compounded for, m 1747 One 
of tbe worst lemnants of the judicial system is that which 
regulates tbe local courts, and leaves decisions to local 
judges, whatever the amount at issue, with appeal m all 
suits above £8. 6s 8d. to tbe Shenff-Depute or Principal, 
who is usually practising as an advocate m tbe Parliament- 
House of Edinburgh. Under the Scottish judicial and repre¬ 
sentative system, the people had really no civil or political 
liberty until after the passing of the Beform Bill 

The advantages which England has derived from the in¬ 
stitution of County Courts, giving summary jurisdiction to 
the extent of £50, have caused an universal desire m all 
Scotland, excepting Edinburgh, to have the local courts of 
that country modelled on a similar basis 

With the exception of England and Spain, the Bo man 
and Civil law were introduced into the judicial system of 
almost every country m Europe, and it is a remarkable fact, 
that the inhabitants of those countries have proved incapa¬ 
ble of the exercise of true civil, political, and religious 
liberty. In Borne, the Jus Pontijicmn , or religious law, was 
united to the civil, or Jus Civile s and at that period the 
patricians alone were considered capable of administering 
the laws Afterwards, during the empire, the Boman laws 
were compiled as imperial constitutions, and it is rather 
remarkable that the Boman Codes were framed during a 
period described as the ec Decline” of the ancient jurispru¬ 
dence There were many of those Codes, the first as early 
as the time of Septimus Severus. The Codes now usually 
referred to are those of Theodosius and Justinian, especially 
the latter, which have nearly altogether supplanted the use 
of the former The Justinian legislation, which included 
much of the Theodosian Code, was published a d 534, as 
“ Codex Justinianus Bepotitse Praoleetionus,” and declared 
to have ever after the force of imperial laws. It is divided 
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into Twelve Books, the first of which treats of the Catholic 
Faith, defining its creed, forbidding public disputations on 
dogmas treating of the rights, discipline, See. of the Church, 
and enacting many cruel penalties and punishments. The 
second book treats of compromises, restitution of property, 
personal calumny, See The third book refers to the judicial 
proceedings relating to holidays, testaments, donations, in¬ 
heritances, mixed actions, criminal proceedings, gaming, See 
Book fourth treats of personal actions oil loans or other 
obligations, m relation to heirs and partnership undertak¬ 
ings, <fcc The fifth book states the law m regard to mar¬ 
riage, women’s portions, &c The sixtli hook relates to 
slaves, freemen, patrons, disinheriting of heirs, opening of 
wills, See The seventh lays down the law of manumission 
of slaves, seizure of goods, and the mode of obtaining redress 
for defrauded creditors, See The eighth treats of pledges, 
pawns, paternal pover, emancipation of children, <lc The 
ninth hook is nearly altogether devoted to setting forth 
crimes, judgments, and punishments The tenth refers to 
the revenue, public offices, and functions The eleventh 
hook relates to the rights of the 1 city of Borne, municipal 
towns, corporate bodies, communities, &c , and the twelfth 
hook declares or explains the rights ol‘ cities m regard to 
offices civil and military, and their functionaries There are, 
however, many portions oP the Justinian Code which re¬ 
quire reference to the Tlioodosian when doubts arise as to 
their interpretation 

Shortly after the publication of his Code of Laws, Justi¬ 
nian appointed Triboman, and sixteen lawyers, to select all 
that was considered valuable m the writings oi the classical 
and other learned jurisconsults of the empire, with instruc¬ 
tions to prepare a Code which would form a never-failing 
work of reference to the lawyer arid the magistrate. They 
completed tins great task m three years, and called the 
work u Digest a” which was at the same time styled by the 
Greek title u Pandect re” under which those laws are now 
better known. The Digesta —first published a d 5S3—con¬ 
sists of five books, subdivided into titles and sections, and 
treats of the same subjects, with a great number of others, 
which are contained in the Code, and is much superior to the 
latter m its language and arrangement. An abridgment of 
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tlic Dtgesta, in four "books, was also published, and relates 
chiefly to persons, things, and actions 

The new laws afterwards published by Justinian were 
chiefly in Greek, and collectively were known as the No¬ 
vella This work is divided into 168 constitutions, has been 
three or four times translated into Latin, and has been 
printed in some editions of the “ Corpus Juris,” 

Tribonianus, a native of Pamphiha, may be considered the 
real author of the Justinian legislation, which m a great 
degree was compiled from Ins valuable law library The 
Pandects were lost for several centuries, and were discovered 
at Amalfi during the twelfth century The German, Dutch, 
Drench, and Italian lawyers are compelled to study the Jus¬ 
tinian legislation, as well as the more modern public law of 
Europe. 

In England the ecclesiastics contended strenuously for the 
introduction of the Civil and Canon law, as arranged or com¬ 
piled by Gratian at Bologna, early m the twelfth century , 
and ten years after the discovery of the Pandects, Vacarius, 
an Italian lawyer, delivered public lectures on tbo Civil law 
m the University of Oxford, under the protection of the 
Archbishop of Canterbury and tbe Bomish Churcb. The 
exclusion of the study of tho Common law m the Universities 
originated the Inns of Court, the first of which is said to have 
been Thavies Inn, Holborn Eortescne writes that m his time 
there had been four Inns of Court, and ten Inns of Chan¬ 
cery , tbe first frequented by the sons of the nobility and 
wealthy gentry, and the latter by persons who had not the 
means of paying the greater expense of the Inns of Court 
Students m the first were styled Apprentice Nobihorum, and 
in the second simply Apprentice — Editor . 


No 5. THE OMNIPOTENCE OE PARLIAMENT — (Page 102) 

Sir Edward Coke contends that the power and jurisdic¬ 
tion of Parliament is so transcendant and absolute that it 
cannot be confined either for causes or persons within any 
bounds. " It hath sovereign and uncontrollable authority 
in making, confirming, enlarging, restraining, abrogating, 
repealing, reviving, and expounding of laws concerning 
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matters of all possible denominations, ecclesiastical or tem¬ 
poral, civil, military, maritime, or criminal, this being the 
place where that absolute despotic power which must m all 
governments reside somewhere, is entrusted by the consti¬ 
tution of these kingdoms. All mischiefs and grievances, 
operations and remedies, that transcend the ordinary course 
of the laws, are within the reach of this extraordinary 
tribunal. It can regulate or new model the succession to 
the Crown, as was done m the reigns of Henry YIII and 
■William III. It can alter the established religion of the 
land, as was done m a variety of instances m the reigns of 
King Henry VIII. and his three children. It can change 
and create afresh even the Constitution of the Kingdom, and 
of Parliaments themselves, as was done by the Act of Union 
and the several statutes for Triennial and Septennial 
Elections. It can, m short, do everything that is not naturally 
impossible, and, therefore, some have not scrupled to call 
its power, by a figure rather too hold, the Omnipotence of 
Parliament 

“ True it is, that what the Parliament doth no authority 
upon earth can undo, so that it is a matter most essential to 
the liberties of this kingdom that such members he dele¬ 
gated to this important trust as are most eminent for their 
probity, their fortitude, and their knowledge. For it was a 
known apothegm of the great Lord Treasurer Burleigh, 
that ‘ England could never be ruined but by a Parliament 
and Sir Matthew Hale observes, ‘ this being the highest and 
greatest Court, over which none other can have jurisdiction 
m the kingdom, if by any means a misgovernment should 
any way fall upon it, the subjects of this kingdom are left 
without all manner of remedy/ To the same purpose the 
present President Montesquieu, though I trust too hastily, 
presages, that, as Borne, Sparta, and Carthage had lost their 
liberty and perished, so the Constitution of England will 
in time lose its liberty; it will perish whenever the legislative 
power shall become more corrupt than the executive. 

“ It must be owned that Mr. Locke and other theoretical 
writers have held that there remains still inherent m the 
people a supreme power to remove or alter the legislature 
when they find the legislature act contrary to the trust 
reposed in them; for when such trust is abused it is thereby 

A A 
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forfeited, and devolves to those who gave it. But, however 
just this conclusion may be m theory, we cannot practically 
adopt it, nor take any legal steps for carrying it into execu¬ 
tion, under any dispensation of Government at present 
actually existmg, Bor tins devolution of power to the people 
at large includes a dissolution of the wiiole form of Govern¬ 
ment established by that people, reduces all the members 
to their original state of equality, and, by annihilating the 
sovereign power, repeals all positive laws whatsoever before 
enacted No human laws will therefore suppose a case 
which at once must destroy all law, and compel men to build 
afresh upon a new foundation, nor will they make provision 
for so desperate an event as must render all legal provision 
ineffectual. So loug, therefore, as the English Constitution 
lasts, we may ventuic to affirm that the power of Parliament 
is absolute, and without control. 

“ The whole of the law and custom of Parliament has its 
original from this one maxim, that whatever matter arises 
concerning either House of Parliament ought to be examined , 
discussed , and adjudged in that House to which it relates, 
and not elsewhere. Hence, for instance, the Lords will not 
suffer the Commons to interfere m settling the election of a 
Peer of Scotland, the Commons will not allow the Lords to 
judge of the election of a Burgess, nor will either House 
permit the subordinate Courts of Law to examine the 
merits of either ease But the maxims upon which they 
proceed, together with the method of proceeding, rest 
entirely in the breast of the Parliament itself, and are not 
defined and ascertained by any particular stated laws. 

u The privileges of Parliament are likewise very large and 
very indefinite. And, therefore, when in 31 Henry VI. the 
House of Lords propounded a question to the Judges con¬ 
cerning them, Sir John Fortescue, in the name of his 
brethren, declared ( that they ought not to make answer to 
that question, for it hath not been used aforetime that the 
Justices should m any wise determine the privileges of the 
High Court of Parliament. For it is so high and mighty m 
its nature that it may make law, and that which is law it 
may make no law , and the determination and knowledge of 
that privilege belongs to the Lords of Parliament , and not to 
the Justices" 
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“ Privilege of Parliament was principally established m 
order to protect its members, not only from being molested 
by their fellow subjects, but also more especially from being 
oppressed by the power of the Crow n 

“ It is declared by the statute 1 Vm and Mary, c 2, 
c as one of the liberties of the people^ that the freedom of 
speech and debates and proceedings m Parliament ought not 
to be impeached or questioned m any court or place ou f of 
Parliament and this freedom of speech is particularly 
demanded of the King m person by the Speaker of the 
House of Commons at the opening of every new Parliament. 
So likewise are the other privileges of persons, servants, 
lands, and goods, which are immunities as ancient as 
Edward the Confessor, m whose laws w e find this precept— 
c ad synodos venientibus fine summoniti sint fine per se quid 
agendum habuennt sit summapax,’ and so too m the old 
Grothic Constitutions — 6 extenditur luce pax et securitas ad 
quatordecim dies convocato regm senatu 5 This included 
formerly not only privilege from illegal violence, but also 
from legal arrests and seizures by process from the Courts 
of Law, and still to assault by violence a member of either 
House, or his menial servants, is a high contempt of Parlia¬ 
ment, and there punished with the utmost severity.” — 
JBlackstone, B i. c. 2, Rights of Persons. See also the Bill of 
Rights — Editor. 


No, 6 COMMON LAW PBOCEDUBE —(Page 104) 


The forms of Common Law procedure which have been 
simplified by recent legislation, have further been improved 
m England by the erection of County Courts The various 
bills introduced by the last Parliament and since the meeting 
of the present session m both Houses will be attended with 
great advantages not only m the Common Law Courts but 
also m the Court of Chancery, m both of which much time 
and expense will hereafter be saved — Editor. 


No. 7. p. 116—See No, 6 and p 114 of the Text, 
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Eo 8 LIBERTY OE TEE PRESS.—(Page 130) 

Blackstone observes, “ by tbe law of the twelve tables at 
Rome, libels which affected the reputation of another were 
madeta capital offence , but before the reign of Augustus the 
punishment became corporal only. "Under the Emperor 
Valenfciman, it was again made capital, not only to wnte 
but to publish, or even to omit destroying them Our law 
m this and many other respects corresponds rather with the 
middle age of Roman jurisprudence, when liberty, learning, 
and humanity were m their full vigour, than with the cruel 
edicts that were established m the dark and tyrannical ages 
of the ancient decemvu i or the later Emperors 

“ In this and the other instances which we have lately con¬ 
sidered, where blasphemous, immoral, treasonable, schismati- 
cal seditions, or scandalous libels, are punished by the English 
law, some with a greater, others with a less degree of seve¬ 
nty, the liberty of the press, properly understood, is by no 
means infringed or violated. The liberty of the press is, 
indeed, essential tc the nature of a free state; but this con¬ 
sists m laying no previous restraints upon publications, and 
not m freedom from censure for criminal matter when pub¬ 
lished. Every freeman has an undoubted right to lay what 
sentiments he pleases before the public To forbid this is 
to destroy the freedom of the press; but if be published 
what is improper, mischievous, or illegal, he must take the 
consequence of his own temerity. To subject the press to 
the restrictive power of a licenser, as was formerly done 
both before and since the Revolution, is to subject all freedom 
of sentiment to the prejudices of one man, and make him 
the arbitrary and infallible judge of all controverted points 
in learning, religion, and government. But to punish, as the 
law docs at present, any dangerous or offensive writings 
which when published shall on a fair and impartial trial be 
adjudged of a pernicious tendency, is necessary for the pre¬ 
servation of peace and good order, of government and 
religion, the only solid foundations of civil liberty. Thus 
the will of individuals is still left free: the abuse only of 
that free will is the object of legal punishments. Neither 
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is any restraint hereby laid upon freedom of thought or 
inquiry liberty of private sentiment is still left, the dissemi¬ 
nating or making public of bad sentiments destructive of 
the ends of society is the crime which society corrects. 
6 A man/ says a fine writer on this subject, f may be 
allowed to keep poisons m his closet, but not publicly to 
vend them as cordials / and to this we may add, that the 
only plausible argument heretofore used for restraining the 
just freedom of the press, that it was necessary to prevent 
the daily abuse of it, will entirely lose its force when it is 
shown by a reasonable exertion of the laws that the press 
cannot he abused to any had purpose without incurring a 
suitable punishment, whereas iL never can be used to any 
good one when under the control of an Inspector So true 
’will it be found that to censure the licentiousness is to 
maintain the liberty of the press .”—Blacks tone, B iv c. 2 
We have remarked in the text that the constitutional 
freedom of the press and of public speech only exists m the 
countries inhabited by those who speak and legislate m the 
English language. In the Netherlands, Belgium, and 
Piedmont, freedom of speaking and writing is allowed to a 
greater extent than in any of the other kingdoms of Europe, 
unless it be Norway, where the Storthing are allowed 
freedom of debate. But m Norway the legislature only 
meets three months once m three years, and although a 
man may publish what he pleases, he does so under greater 
responsibilities than m England In Switzerland the press 
is constitutionally free; but since 1848 it has been subjected 
to political restrictions — Editor, 


No. 9 T1IJE AH G-LO- AMERICAN BBPUBLIO —(Pag© 192.) 

It is greatly to be regretted that when the Crown of 
England acknowledged the independence of the United States 
of America, it did not at the same time place the commerce 
and intercourse of every port and place m the United 
Kingdom, and in the United States of America, on mnch the 
same footing of freedom as if both countries had still conti¬ 
nued under one government. This General "Washington and 
his Cabinet were inclined to do, and Mr. Pitt was in favour 
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of tins wise policy, but the project was distasteful to George 
111., and to the ministry which succeeded the Shelburne 
Cabinet. On the day before Louisbcrg fell, and that befoie 
which General Wolfe gained the battle on the plains of Air a- 
ham, which gave Canada to England, no British subject, no 
Anglo-Saxon, possessed a single rood of land v it bin the 
countries bordering on the rivers, lakes, or the Gulf of St 
Lawrence, or north of two small settlements m Nova Scotia, 
or south of Colonel Oglethorpe’s small Colony m Georgia, 
or west of the Alleghany Mountains Those vast regions 
extending to the Pacific were then under the sovereignty of 
the Bourbons of France and Spam the Anglo-Americans 
although highly prosperous did not then exceed 2,000,000 of 
inhabitants, who were all settled to the eastward of the Alle- 
ghanies chiefly near the shores of the Atlantic 

At the present dav the subjects of the Queen of England 
and the citizens of the United States possess all the domi¬ 
nions of North America, extending North of Mexico from 
the shores of the Atlantic, to those of the Pacific. 

The true policy of the British and American governments 
ought to have been to place the relations of the British 
Empire, and the United States of America, as nearly as 
possible on the same commercial and maritime arrangements 
as if they were still under one great federation If the 
United States had remained under British dominion until 
the present day, their ships, their fishing craft, would freely 
enjoy our home and colonial coasting trade, would have 
exactly the same freedom of fishing along the shores of New 
Brunswick, Nova Scotia, Newfoundland, and the Gulf of 
St Lawrence, as British vessels, while all British shipping 
would partake of the coasting trade and fisheries of the 
United States That both nations would derive great benefit 
from such freedom of trading and fishing cannot he denied. 
Under such a system Great Britain might have enjoyed 
every possible trading advantage with too United States 
which it would have been just to possess, had they continued 
under British domination. The trade, navigation, and 
fisheries of the United States, ought in like manner to have 
derived every commercial and maritime advantage which 
could have been on the most liberal understanding obtained 
from the mother country, without being subject to the mca* 
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pacities of the Colonial Office, or the maladministration of 
colonial governors,—to the interference of the British Parlia¬ 
ment, or to the absolute exercise of the sovereign prerogative 
But the liberal commercial policy proposed by Mr Pitt, m 
the Shelburne administration, and by Mr Adams on the part of 
the United States, was defeated by an adverse party m Great 
Britain, which finally led to the adoption of a counterpart 
to the British navigation law by the United States, and which 
until lately was enforced with regard to all British vessels 
arriving m the United States But all the relaxations made 
in our navigation laws have been met with perfect reciprocity 
by the United States 

Now if the British colonial and coasting trade were fairly 
opened to American vessels, the coasting trade and fisheries 
of the United States would be at once thrown open 
to British vessels, which is so much desired by Her 
Majesty’s subjects m Canada and New Brunswick. "Why 
not at once take this wise and profitable course, instead of 
hazarding a war by the irritating and insulting presence of 
ships of war among the American fishermen ? The laws there 
provide that whatever privileges American vessels enjoy m 
other countries the vessels of those countries will enjoy in 
American ports and seas. England does not rum Scotland, 
nor the latter England, although the coast mg trade and 
fisheries are common to both, and British subjects, so far 
from being injured, would be greatly benefited if the coasting 
trade and fisheries of the British dominions and of the 
United States were rendered freely common to the inhabi¬ 
tants of both countries. We trust and believe that the 
present Parliament will abolish the remaining vestiges of 
restriction and onr navigation laws — Editor. 


No 10. THE RIGHT OP RESISTANCE - (Rage 124) 

Erom the end of the reign of George IV., and from 1832 
down to the present time, no one has considered it dangerous 
that the right of resistance should be inherent in the people, 
and that they should exercise that power when their natural 
and legal rights are invaded, because it has not happened 
of late years to have been, nor is there the probability that 
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it will be exercised in opposition to the Crown, nor, while 
the British Constitution endures, can a ministry deprive the 
people of their constitutional and natural rights When, 
therefore, we speak of the constitution, government, and 
administration of England, we include not only the 
Sovereign and Ministers of the day, but all our Judicial 
Tribunals, from the High Courts of London down to the 
Assizes, County Courts, Quarter and Petty Sessions, and the 
summary jurisdiction of Justices of the Peace We must 
also include the government of Towns locally, by the Magis¬ 
trates of their respective corporations. The Government also 
extends its executive authority to a Colonial Empire of 
unparalleled magnitude, and also to India, through a Cabinet 
Minister who is appointed to that department of public 
affairs. The right of resistance will hereafter become in all 
probability in operation obsolete, inasmuch as the government 
and legislation of the Empire are so far justly balanced that no 
one power can dangerously mvade the other without subvert¬ 
ing the Constitution When it is said that the King or Queen 
of these realms can do no wrong, the expression is true, 
for the ministers of the Crown are made responsible to Par¬ 
liament, and without a majority in the Commons, and with¬ 
out the confidence or sufferance of Parliament, no Cabinet 
can administer the government of the country. George III. 
maintained the second Pitt, it is true, against a majority of 
the House of Commons, until a sufficient number of the 
members of the opposition were corrupted so as to enable 
the minister to command a majority; but m the present 
time such an attempt would be utterly unsuccessful. We have 
mentioned m a note to the text that William IV, m 1834, 
abruptly dismissed his ministers A general election fol¬ 
lowed, and the new Parliament compelled the King to take 
back Lord Melbourne and his colleagues, with the sole 
exception of the Lord Chancellor, who although one of the 
greatest men of the age, was from various causes mveterately 
hated by the King. William the Fourth hated the Keform 
Bill and all reformers , yet that very Lord Chancellor was, 
we believe, the principal Cabinet minister who may almost 
be said to have compelled the King to dissolve Lord Grey’s 
first Parliament, which led the country to return a House of 
Commons who carried the Keform Bill, and which act the 
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Lords finally dared not to reject, nor the King to refuse his 
royal assent — Editor. 


No 11 THE BRITISH COLONIAL EMPIRE.—(Page 330) 

The magnitude of the British Colonial Empire m Ame¬ 
rica, Africa, and Asia, constitutes one of the greatest of 
the Crown and Cabinet responsibilities in administering the 
government and laws of the whole British Empire. The 
circumstances under which Be Lolme wrote his observations 
on Colonies, and those of the present time, are so greatly 
different as to require some illustration 

The advances made by the Anglo-Saxon race during the 
last hundred years, over the territories of the "Western and 
Eastern World, are unparalleled in the history of civilization 
and of the acquisition B of dominion The first attempts at 
settlement in America were made during the latter years of 
Queen Elizabeth at the expense, and under the auspices, of 
the gallant Sir Walter Baleigh. But the first permanent 
settlements amid the wilderness of the Western World, were 
not made until 1607, at James’s river, and m 1620 by the 
Pilgrim Eathcrs at Massachusetts Bay. In 1682 Penn 
founded with admirable wisdom the colony and capital of 
Pennsylvania: his name in Anglo-American history will 
ever occupy a most prominent distinction, second only to 
the name of George Washington In America the colonists 
were for a long time allowed the enjoyment of a large share 
of self-government, they advanced m prosperity, m free in¬ 
stitutions, wealth and happiness, until their unconstitutional 
oppression by the British government, and the obstinate 
injustice of George III., drovethem into resistance, rebellion, 
and independence. 

With respect to the democratic form of the American 
government, great powers are vested in the President, and 
even his Ministers remain m office as long as he does as 
chief Magistrate. for they are not dependent upon a 
majority either m the Senate or m the House of Eepresen- 
tatives When the government was instituted it would 
have been impossible to have invested one man with kingly 
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authority, or to establish a court, and an hereditary 
Sovereignty 

Of all men "Washington had the highest claims , but he 
tv as so truly virtuous and disinterested that he soared above 
all the sublunary vanity of any rank above that of a good 
citizen, and he surrendered all his power the moment he 
had achieved independence for his country, and freedom 
for his fellow-men 

In 1759, the New England States, New York, Penn¬ 
sylvania, Virginia, the Carolmas, and the small settlements in 
Georgia and m Nova Scotia, contained a population, as ve 
have already stated, of nearly 2,000,000 The greater part 
of Nova Scotia, New Brunswick, Cape Breton, and all the 
Coasts, Islands, and Countries within the Gulf of and watered 
by the Elver St Lawrence, and the Lakes of Canada, 
Florida, and all the vast regions west of the Allegames, were 
either occupied by North American aborigines or by the 
subjects of Prance and Spam The whole of the vast regions 
of Mexico were under the domination of Spam such was the 
territorial occupation of North America ninety-four years ago 
Since that period, the inhabitants, speaking, reading, writing, 
studying, legislating, and governing by the English language, 
have increased from about 2,000,000 to about 30,000,000, 
and hold dominion over all the countries from the eastern 
coasts of the Atlantic to the shores of the Pacific, from 
Hudson’s Bay to the Gulf of Mexico Amid and over those 
vast regions they have built magnificent cities and prosperous 
villages; they have connected rivers and seas by the con¬ 
struction of canals and railways ; thrown bridges and other 
viaducts over deep ravines; they have built magnificent public 
edifices and founded admirable schools and seats of learning 
and sciences; their sailing vessels and their steam ships swarm 
on the Atlantic, Pacific, the Indian, and Chinese Oceans 

In the East the progress of Anglo-Saxon colonization has 
also been wonderful. for although factories were established 
long before by the English m various parts of A sia, it was 
not until about the middle of the eighteenth century that 
they commenced making conquests m India, Previously 
Bombay was given as a marriage portion by Portugal to 
Charles II, and England only held twenty-four square miles 
round Madras on the Coromandel Coast. In 1763, tern- 
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tones were conquered from the French, and several 
tracts were obtained m the Carnatic and m Bengal, but 
since that period—chiefly during the present century—the 
triumphs of the English over the Princes of India have sub¬ 
jected to British domination nearly all the vast regions from 
the Himalayas to Capo Comorin, from the Indus to the south¬ 
ern extremity of Malacca. During the present century, also, 
England has formed several colonies iu Western and in 
Southern Africa, and the foundations of a great empire have 
been permanently established in Australia 

Possessing Gibraltar, Britain commands the entrance, 
and by Malta the centre, of the Mediterranean, while Aden 
affords nearly the same power with regard to the Bed Sea, 
The progress of the whole British Colonial Empire in the 
past has been wonderful, m the future, it must be remarka¬ 
ble m astounding events. In contemplating the future 
progress of the Anglo-Saxons, it is impossible not to believe 
that, before the end of the present century, they will con¬ 
stitute the governing race not only in all America, hut m 
all India and Southern Asia,—probably even in a great part 
of China, and that they will even, by treaty or by force, 
open the empire of Japan to the commerce and intercourse 
of mankind 

In the West Indian Islands Jamaica for a long period 
enjoyed a constitutional government, the other British pos¬ 
sessions were chiefly ranked as Crown colonies, until legis¬ 
lative constitutions were given to them all, with the excep¬ 
tion of Trmidad and Guiana, 

The Indian empire has not as yet been considered or 
governed as a colony; and although controlled by the 
Crown, it w r as, until 1833, chiefly governed by a trading 
corporation 

Until recently, the colonies of the Cape of Good Hope 
and Australia have also been considered as Crown colonies. 
Trinidad, Guiana, Ceylon, and the Mauritius, arc still Crown 
colonies, without legislative government 

Since 1810 all the North American colonies have enjoyed 
perfect self-local government, the Crown only reserving to 
itself the appointment of Governors, Chief Judges, and a 
few other officers. 

The Constitutions granted to the Cape of Good Hope and 
ibe Australian Colonies are more limited, hut we do not* 
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consider them to be of a permanent character The Con¬ 
stitution of Canada, and of the other British North American 
Colonies, is as nearly as possible assimilated to the Consti¬ 
tution of England, and, with the exception of the Gover¬ 
nors and Judges, no other Officers can retain power hut by 
a majority in the Legislative House. But still the Crown 
has held, and still holds through Parliament, a legislative 
control over the acts of the Colonial legislature In a 
country, however, so powerful as Canada, it would be very 
dangerous to exercise that control, excepting under circum¬ 
stances of danger, and when Her Majesty’s subjects them¬ 
selves m Canada are consenting parties to acts which may 
bo considered necessary to be brought forward m the Impe¬ 
rial Parliament The British Parliament has, however, 
legislated for all the Colonies, but seldom, excepting 
when acts of the Imperial Parliament have been violated. 
When the House of Assembly m Jamaica refused to 
provide the means for providing suitable prisons, which 
became necessary after the emancipation of the slaves, the 
British Parliament did legislate, and on the inhabitants 
resisting such legislation the Constitution was suspended 
until the Colony accepted the previous Act, 

In 18-10, m consequence of a rebellion, the Constitution 
of Lower Canada was suspended, and a Provisional 
Government appointed, with legislative functions and strong 
executive powers, until a new Constitution was given to 
Upper and Lower Canada as one province Parliament is 
now legislating with regard to the lands m Canada called the 
Clergy Reserves, and will no doubt pass an Act vesting the 
management and disposal of those territories in the local 
Government of Canada — Editor. 


Note 12. THE BBITISH CABINET OB GOYEENMENT —(P.338) 

An essential element of the Constitution is the Cabinet, 
which is formed by the Sovereign sending for a person who 
is always a Statesman of Parliamentary experience. This 
distinguished person is consulted, and usually entrusted 
with forming a Cabinet; as he is supposed to he the 
best entitled, not only to the confidence of the Sovereign, 
but necessarily of the country. Eor, although the Sovereign 
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may appoint a Prime Minister, and entrust him with the 
formation of a Cabinet, every member of that Cabinet who 
have seats m the House of Commons must go back to their 
constituents to be re-elected, or in other words approved of 
or rejected by the electors Even all the subordinate ap¬ 
pointments, including the Officers of the Royal Household, 
must, if they have seats in the Commons, be also re-elected 
or rejected The Cabinet consists of 

1 The Prime Minister, who is called, not correctly, Eirst 
Lord of the Treasury. 

2 The Chancellor of the Exchequer, who is de facto the 
head and director of the Treasury, and of the whole revenue 
and expenditure of the United Kingdom, and under whose 
control are the departments of inland revenue, the customs, 
national debt, <fce. 

3. The Secretary of State for the Home Department, under 
whom is the executive and legislative department of the 
administration of criminal law, the maintenance of the peace, 
police magistrates, and various duties bearing upon the 
administration of the kingdom 

4 The Secretary of State for Foreign Affairs, who manages 
the relations of the British Empire with all Foreign Coun¬ 
tries, recommends to the Sovereign the appointment of 
Ambassadors to foreign courts, and of British Consuls to 
different parts of the world 

6 The Secretary of State for the Colonies, who has the 
direction and the control of the Colonial Empire of Grreat 
Britain. He recommends who should be appointed Grover- 
nors of Colonies, Judges, and certain other Officers, greater 
or less m number, according as the Colonies have more or 
less of legislative self-government. Either the Chief Secre¬ 
tary of State, or an Under Secretary,—there being two Tinder 
Secretaries m the Home and Foreign, and three m the 
Colonial Office,—have, in each, seats m the House of 
Commons, 

7 The President of the Board of Trade is usually in the 
Cabinet. Matters affecting trade and navigation, the railway 
department, and commercial legislation, are generally under 
this minister, with whom there is also a Vice-President and 
two Secretaries. 
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8 The President of the Board of Control is head of the 
Executive Affairs of India, and with two of the East 
Indian Directors constitute a Secret Committee for 
directing the Executive and Military Affairs of India, 
and he in reality recommends, no doubt ^ ith the advice of 
his colleagues m the Cabinet, the Governor-General, other 
Governors, as well as Judges, and chief Law Officers m 
India. There are two Secretaries to the Indian Board, 
who generally have had seats in the House of Commons. 

9. The First Lord of the Admiralty is also a Cabinet 
Minister of the Crown , and one of the Secretaries of the 
Admiralty has always a scat m Parliament 

The Comm ander-m-Chef of the Forces is not a Cabinet 
Minister, but the Secretary at War is usually a Member of 
the Cabinet, and always of the Government. 

The Pof>tmaster-General is usually a Peer, and is always 
m the Cabinet. 

The President of the Cornell, although he is actually Pre¬ 
sident of the Cabinet, is never considered a Prime Minister. 
[National education is chiefly under his direction 

The Lord Privy Beal can scarcely be said to hold an 
administrative office, but he is always a Member of the 
Cabinet. 

The Chancellor of the Duchy of Lancaster is generally, 
hut not always, a Member of the Cabinet. 

The Lord Chancellor , who ranks even higher than the 
Prime Minister, has hitherto always been a Member of the 
Cabinet But there appears no greater necessity for a 
Chancery or Law Judge being a Member of the Govern¬ 
ment, than for the Lord Chief Justice being in the Cabinet, 
as was formerly the case. The Lord Chancellor being a 
Member of the Cabinet, and the duration of his office de¬ 
pending merely on the existence of the Government with 
which he is connected, has always constituted a great evil 
with regard to the Court over which he presides 

At present one Member of the Cabinet, Lord John 
Bussell, holds no office, but on the part of the Government he 
leads the House of Commons. 

The Members of the Government not in the Cabinet are 
the Vice-President of the Board of Trade, Paymaster of the 
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Forces, Secretary of the Admiralty, Under-Secretary for the 
Home Department, the tw o Parliamentary Secretaries of the 
Treasury, the Junior Lords of the Admiralty and Treasury, 
the Parliamentary Secretary of the Colonial Office, the 
Under-Secretary for Foreign Office, the two Indian Secre¬ 
taries, the Lord Chamberlain, and various Officers of 
the .Royal Household, the President of the Poor Law 
Board, the Lord-Lieutenant for Ireland, Chief Secretary for 
Ireland, Solicitor and Attorney-General for Ireland, the 
Lord Advocate and Solicitor-General for Scotland. 

The Leader of the Home of Peers is usually the President 
of the Council 

The Leader of the House of Commons is usually the Prime 
Minister, if not a Peer or the Chancellor of the Exchequer, 
who, as lie must bring forward the annual financial Budget, 
must always be a member of the House of Commons. 
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Bribery at elections, 55, 211 
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Briefs committed to special officers, 101. 

Britton, or Breton (John), his Manual of the Laws, 86 
Burgesses, writs for their election, 54. 

Busby (Dr) his notice of De Lolme, I. 

Cabmet, its constituent members, 365. 

Canada, its local Government, 364. 

Censorial tribunal m Borne, 200. 

Challenges of jury, 81, of two kinds—the array, and to the polls, 127, 
or peremptorily, 128 

Chancellor (Lord), his authority, 110, official duties, 114, 366 
Chancellor of the Exchequer* his duties, 365; of the Duchy of Lan¬ 
caster, 366 

Chancery, considered as an Equity Court, 104, 108, 112, proceedings 
in, 109—116 , in Scotland, 115, m Ireland, ib 
Charles I, notices of his reign, 42—45, 228, 238, 293, 295 
Charles II ,his restoration, 46, 49,212,228, notices of his reign, 258, o34 
Chartist meeting of 1848, 282 

Chatham (Earl of), his influence lost in the House of Peers, 151, 160 
Civil power superior to the military m England, 295, 298. 

Civil and Common Law, their origin, 349—352. 

Civil list explained, 69, historical notices of, 346—349 
Coke (Sir Edward) drew up the Petition of Bight, 44, on"tlie omni¬ 
potence of Parliament, 352 
Colonial empire of Britain, 361—364 
Commander m Chief of the Forces, 366 
Committees, parliamentary, 185, 238. 

Common law of England, its origin, 83, 349—352, procedure, 104, 355, 
Common Pleas Court, 87. 

Commons House of Parliament, its origin, 28, 59,184, its limited pri¬ 
vileges, 29, dawn of its legislative authority, 35, 227, when first 
corrupted, 36, a representative assembly, 52, qualifications of its 
members, 53, its functions, 57, 307, power of granting subsidies, 
67, 72, 143, 166; government officials disqualified till re-elected, 
79, 260, its Committees, 185,238, taxation its sole right, 237 j ever 
ready to assert the rights of the people, 241, privileges of its mem¬ 
bers, 243, 354, expelled members, 244; petition for to prmt their 
journals, 265 ; seldom invades the prerogative of the Crown, 264; 
freedom of debate, 185, 277, 280,355, its omnipotence, 102,352—355, 
Commonwealth, state of affairs during its existence, 44—47, 277. 
Conquest of William I, its effects on the Saxon dynasty, 13 
Constitution, English See English Constitution. 

Consuls, their creation and office, 220, their unrestrained power,143,233. 
Convocation subject to the control of the Crown, 62, its revival unad- 
visab-le, 66its powers, 73 
Ooote (Dr.), his character of De Lolme, 6, 

Coronation oath, 75 
Corsica, a department of France, 329 
County Courts established, 350, 355 1 

Courts-martial subject to the civil power, 296, 
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Coustumier de Nortnandy, 85 

Coventry (Sir John), Charles II’s attack on him, 241; which, caused 
the Coventry Act to pass, 242 
Criminal judicature m England, 116—140. 

Criminal laws mildly administered m England, 249; a singular instance 
connected with the Popish plot, 251 
Cromwell and Charles 1,270, his parliaments, 277, Ms legal appella¬ 
tion of Protector, 278 

Crown, its peculiar solidity in England, 266, 271, 280, 285 ; its prero¬ 
gative to dissolve Parliament, 268, 310, its power not dependent on 
the army, 292, 294, dangers on attempts to abridge its power, 317— 
324, its dependence on the Commons for supplies, 324—332. 

Debate, freedom of, secured by the Bill of Bights, 78 , how conducted 
m the English parliament, 57,184; unlimited freedom permitted, 279* 
Decemvirs appointed at Borne, 223, 223 , their expulsion, 230. 

De Hseretieo comburendo statute abolished, 251 
De Lolme (John Louis), his life, 1—7 , improvident habits, 3, elected 
a member of the Council of Two Hundred, 4, his death, ib , cha¬ 
racter, 5, Essay on the English Constitution, 1, 2, 7, his other 
works, 5 , on the impartiality of the English judges, 247 , his eulogy 
on th^JEnglish monarchy, 255, furnished articles to the “ Public 
Advertiser,” under the signature of Advena, 332. 

Democracies, ancient, 188—191 
Democracy not adapted for England, 45. 

Digesta, or Pandectse, Justinian’s Code of Laws, 351 

Dissolution of parliament, its effects, 56; easily effected by the crown, 269* 

Edward I, sumamed the English Justinian, 28—31. 

Election committees, 80 

Election of members of Parliament, 211. 

Elective franchise, precautions for preserving its purity, 55 
Elizabeth (Queen) her glorious reign, 40, her financial economy, 41, 346 
English constitution, its principles investigated, 9—11, 310—313, the 
eras jf its formation, 13; wherem it originally differed from that of 
Erance, 18, now fully developed m America, 22, its constitue m 
principles, 52; the boundaries it has set to the royal prerogative, 
64—67; its admirable institution of trial by jury, 133; advantages 
of its criminal code, 125—140; the unity of its executive power, 141 % 
its restraints on popular action, 147; in what respects it duffers from 
other free states m the execution of its laws, 229—300; the personal 
freedom it permits to all ranks, 272 , moral power of its laws, 285; 
its military laws, 287 ; its stability not dependent on an armed force, 
292—300; compared with the ancient republics, 301—316; the, 
period of its greatest theoretical perfection, 314. 

Equity courts, proceedings m, 104—106 , appeals from, to the House of 
Peers, 114. 

Exchequer court, 88 , origin of the name, tb .; its chancellor, 89,110; 

chamber, 90. as an Equity court, 110. 

Executive power defined, 60—79; its unity, 141—156 ; its advantages 
m England compared with other free states, 229—252, its unity 
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and stability, 242 , attempts to invade it, 258, 259, invested in tbe 
Crown, 309 

Felton threatened with the rack, 132 

Ferrara (Sir Henry), circumstances connected with his arrest, 132 
Feudal system introduced into England, 14 , into France, 15, its 
maxims of government m England, 21, 34; its laws mitigated by 
Magna Charta, 25, calamitous effects of it on the continent, 35 
Fief, the term first used, 15 
Fleta, a legal work, 86 

Forest laws imposed by William I., 17, partially abolished by King 
John, 25. 

Fortescue (Chief-Justice), his work, De Laudibus Legum Anglise, 83,86 
Fox (Charles James) on the reign of Charles II, 314. 

France, changes during the last century m its government, 9, its 
crown originally elective, 15; its parliaments, 121, 269, 279. 
Franchise, elective, precautions for preserving its purity, 55 
Franklin (Dr ) on the American colonies, 330—332 
Freeman {liber homo), its meaning m Magna Charta, 26. 

Frye (Lieutenant) tried by a court-martial illegally, 296 
G-ansell (General) evades the sheriffs’ officers, 297 
Gavel-kmd explained, 86 ^ 

Geneva, its liberties destroyed by Napoleen, 10, its legislative assem¬ 
blies, 163,176; the right of lemonstrance at, 209 
Grecian republics, their revolutions unfavourable to liberty, 225, seve¬ 
nty of their cnmmal code, 249 
Grenville Act, 80. 

Habeas Corpus Act, its ongm, 239; passed, 48, 264, 309, its principal 
articles, 137—140; suspended, 274 
Hamper office, what, 101. 

Hanoverian succession, 51, 263. 

Hengham Magna and Parva, 86. 

Henry VII., state of affairs m England m his reign, 36; his parsimony, 47. 
Henry VIII his tyrannical reign, 39. 

Holt (Chief-Justice), his judgment in Tooly’s case, 216 # 

Hugh Qapet, the first hereditary king in France, 15, the haughty reply 
of a French lord to him, 16 6 J w 

Hungerford (Mr ) expelled the Commons, 244, 

Impeachment of ministers the right of the Commons, 76, mode of 
procedure, 77 , not under the control of the Crown, th. 

Imprisonment, laws relative to, 137. 

Innocent III lays King John under an interdict, 24. 

Inns of Court, their ongm, 352 

Ireland, Lord High Chancellor of, his jurisdiction, 115. 

Jacquerie, a sedition so called, 32 

James I, his character, 42, 347; reign, 293. 

James II, his reign and abdication, 48—50,154, 212, 215, 293, 298 ; 
his character, 294. 

Jenks (Francis), his case gave nse to the Habeas Corpus Act, 239. 
Jesuits, then? expulsion from Spam, 269. 
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John (King), his imbecility turned to account, 24 
Judges, their commission defined, 68 , their circuits, IBS, corrupt ones 
frequently punished, 239—241, celebrated for their impartiality, 247. 
Juries, their origin, 23 , on challenging, 81, 127, the grand jury, 126 , 
134, the petty jury, 135, 

Justice impartially administered m England, 246, 283 , exemplified by 
two cases, 248 

Justinian code, 111, a syllabus of, 350 

Erng, his legislative authority, 56, 61, 73-76 ; defined, 242 , the pre¬ 
rogatives of the Crown, 61-63, 65, 147,193; his legal revenue, 66; 
head of the Church, 62, 73, coronation oath, 75. 

King’s Bench Court, 89 

Kings of England, remarkable fatalities of several, 255 
Law, common or unwritten, 84, its source, 85, m civil matters, 91— 
116, 349—352. 

Lawyers, their duties defined, 95—103 

Legislative power, as consisting of the King, Lords, and Commons, 
51_59 # the division of it, 156—162 
Lero, lero, lillebulero, a ballad, 299. 

Lex Calpurnia de repetundis, 232 
Lex Corn elia, a Roman law, 110, 233 
Lex'Juma, a Roman law, 233 
Lex Roma, a Roman law, 231 
Lex Sempronia, a Roman law, 232, 233. 

Libel, the law of, 202. 

Liberty, its early struggles m France, 19, more successful m England, 
20,22, private liberty, 79—90 correct definition of liberty, 169—172; 
unknown to ancient nations, 339, only enjoyed in England, 339—340. 
Littleton’s Book of Tenures, 86 
Lolme (John Louis de). See Be Lolme. 

Lord Privy Seal, 366 

Lord Chancellor. See Chancellor, 

Lords. House of. See Peers. 

LoflffeV and his parliament, 269, 279 
Madox (Thomas) on the origin o i the word Exchequer, 88 
MachWelli’s History of the Republic of Florence, quoted, 146 
Magna Charts, how obtained, 24, its provisions, 25; confirmed by 
Edward I., 29, the foundation of English liberty, 226, 291. 
Marlborough (Buke of) his removal by Queen Anne, 266. 

Mary, Queen, her merciless bigotry, 40. 

Masseres (Baron) revised Be Lolme’s Essay, 2. 

Master of the Rolls, his duties, 113 
Maud (St) the treaty concluded there, 27. 

Meetings for political purposes permitted in England, 282 
Memius, a Roman citizen, executed, 232. 

Mezeray on the insurrection of the Flemings, 19, 

Military laws of England, 287. 

Mirror of Justice, by Andrew Horn, 85, 

Misprision of treason, its penalty, 128 

Monarchies, the instability of ancient and modem compared with the 
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stability of tbe English, 226, 252; the former sustained by the army, 
254, De Lolme’s eulogy on the English, 255; not sustained by his¬ 
tory, ih ; how the English differs m its mam features from every 
other, 258; advantages of a limited, 121. 

Money Bills, 237, 258 
Montesquieu quoted, 39, 200, 301, 316. 

Montpeson (Sir Giles) degraded, 244. 

More (Sir Thomas) on censorial tribunals, 200 ; his Utopia quoted, ib. 
Napoleon III. a special constable m London, 282 
Navigation laws, their abolition recommended, 359. 

News Examiner, projected by Be Lolme, 3 
Newspapers a public benefit, 206, 209 

Nobihty, the anmhilation of this power m France and England, 43 
Norman dynasty in England, its despotism, 16, 

Novelise, Justinian’s new laws, 352 

Ostracism, an arbitrary expedient of the republic of Athens, 273 
Oyer and Terminer, Commission of, 136. 

Praemunire, statute of, first enacted, 35; its penalties, 140,142 
Praetors, Boman, their edicts, 107, 111; their office, 110 
Parliament, origin of, 59, town and boroughs first represented m, 28 ; 
courtesy observed between the two houses, 334, bill for ^svmajial, 
rejected, 264 

Parliament, the Long, noticed, 45 , state of the navy under it, 46 
Peers, the House of, its constitution, 55, privileges of its members, 245, 
bill for limiting its numbers, 317,321 
People, frequently misled by popular leaders, 149—151, their share 
m legislation, 162, not qualified to enact laws, 172; advantages that 
accrue to them from appointing representatives, 178, 212 
Petition of Bights, the act so called, 44, 71, 228, 293, 309 
Petty bag office, what, 101. 

Philippe Augustus, his character, 24. 

Popilius, a Boman ambassador, 269 
Post-master General, 366 

Poymngs (Sir Edward) introduces the English laws into Ireland, Sly 
President of the Board of Trade, his duties, 365, of the Boaj*d of 
Control, 366$ of the Council, ib 

Press, its liberty established, 50, 199, 2Q9, 274, 282 $ and not legally 
prohibited, 290; Judge Blaekstone’s remarks on, 356. 

Prime minister appointed by the sovereign, 365 
Prisoners, criminal, how proceeded against, 122—128. 

Privileges of parliament, 57, 72,143, 166,185, 277, 355. 

-of members of parliament, 243, 354, 

Prorogation of parliament, 58, 268, 310 
Provisors, statute of, first enacted, 36 
Qualifications of members of parliament, 53. 

Queen’s Bench Court, its jurisdiction, 90 

Bamulph de Glanville, reputed author of Tractatus de Legibus et Con* 
suetudmibus Begni Anglise, 85 
Beform Bill opposed by William IV., 360. 

B«presehtatives, their qualifications, 52 , the system still imperfect 
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144, its advantages to the people, 178, their election. 211, their 
right of taxation, 325. 

Reporters of parliamentary proceedings, 210, 281. 

Republican g ovemments, their disadvantages, 169, 186, 

Resistance, right of, admitted by the English laws, 218, Blackstone’s 
opinion quoted, 215; recognised m courts of law, 216 , to be exer¬ 
cised when the %gal rights of the people are invaded, 359 
Revolution of 168(3, 49—51, 154, 228 , settled the prerogatives of the 
Crown, 63, respected the royal authority, 261, 270 
Revolutions, in England, have terminated m favour of liberty, 219,226 ; 
several instances fhown, 226—229, not so in the Roman republics* 
220—225 , norm the Grecian commonwealths, 225; norm the limited 
monarchies oi Europe, 226. 

Rhegium, execution \of the soldiers for pillaging, 231. 

Roman codes, various, 350. 

Roman commonwealth, its various revolutions unfavourable to liberty, 
220—225, defective m the execution of its laws, 229—236 , cruelty of 
its criminal code, $49, invaded the liberty of the citizens, 272 , its 
decline and fall, 302—304. 

Roman judges, whence chosen, 233. 

Roma n ju risconsults, 97 

Rnoseeffftws introduced into England, 82 , and rejected, 84 
Roman tribunes and the people, 181,187—191, 305. 

Rousseau quoted, 160, 169, 176, 200, 308 
Royal authority m the ease of minors, 260 
Royal household m England, 148. 

Royal prerogative, 268, 310. 

Runny-Mead, meeting of King John and the barons there, 25, 

Russian ambassador arrested m 1708, 248. 

Seipio Kasica and the Romans, 181 

Scotland, the number of representatives it sends to parliament, 52 ; th© 
lords of the articles, what assembly, 166, their nobles invaded the 
authority of the Crown, 262, the bill for settling the Hanoverian 

Secretary of State for the Home Department, 365 , for Poreign Affairs, 
%b , for the Colonies, ib 
Session, parliamentary, 56—58. 

Sessions, county and borough, 125,135 

Sevign5 (Madame de) on granting the supplies m Prance, 328. 

Six bloody articles of Henry Till, 39. 

Smith (Dr Adam) on a standing army, 285, 

Social war, or the revolt of the Italians, 234. 

Sons, the Roman formality of emancipating, 106. 

Spam, its states formerly democratic republics, 33, 262; origin of the 
Spanish monarchy, 33. 

Spartacus noticed, 209. 

Speaker of the House of Commons, 57. 

Spelman (Sir Henry) on the conquest, 13. 

Spiritual Lords, 55. 
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Spurns Msefius, his death, 231. , , _ ... f j* 

Star chamber, its jurisdiction, 40,41,201,291; abolished, 44, J01, 309 

Statutes of parliament, their origin, 60 

Stuart dynasty, 42—51, 293 , _ 

Sweden, its senate invades the royal authority, 261, 31 ' its executive 
authority vested m the Privy Council, 263, 31§/, the people s 

Smft P (Dean) on Queen Anne and the Bute of Marlborough, 266. 

Taxation in England and France compared, 326—£(28. 

Taxes first levied by the joint consent of Lords ami Commons, 30, the 
right of levying on the people’s representatives, 324—332 
Temple (Sir Wm) on the Anglo-Saxon dynasty, 13 
Tooly’s case of homicide, 215 _ A 

Torture used by the Greeks, 250, m England, 2j5l, its abolition m 
criminal cases, 132 f 

Trail Baton, establishment of this court, 30 , 

Treason, high, legal proceedings m cases of, 128, ni cases of a peer, 141 
Tresilian (Sir Robert) attainted for lngh treason, 24(0 
Trevor (Sir John) expelled the Commons, 244 f 
Trial by jury of Saxon origin, 23, revived byJHenry II, tb - ™ 


$Us>RL35B. 


j8e deprived of their 


ual by jury oi aaxon origm, » - 7 , ; 

Normandy, 236, m Sweden, 237, m Scotland ib , couuauaded, 
127—136,236 

Tnbonian, compiler of the Justinian < 

Tribuneship instituted at Rome, 2‘21j 
Tudors, the power of the prmces, S6 f 
Twelve Tables, the laws of, 97,106| 

Venetian republic, its despotism/" 
political privileges, 306 
Verres, his guilt and punishmenj#234/ 

Virgil (Polidore) on the Exchequer Court, <88 

Viriatus noticed, 209 

Walpole’s administration, 3ttj # 

Warrants, general, con8iderea^"309^ 

Washington (George), his cbaracter>862 , , „ . . , 

William”I. his conquest of England, 13 , mtioduces the feudal system, 
14 ; his despotic tyranny, 17 , divides England into military bets, 
ib , used the French language in judicial documents. 58 
William III, invested with the sovereignty, 50,154* 

William IV. opposes the Reform Bill, 360 
Wolcott (Dr) his notices of Pe Lolme, 3, 5, 6. 

Woodfall, his prosecution for publishing Junius’ Letters, 130. 

Writ of Capias, 92, of the English Courts, 92—101 
Writs issued by the sovereign to convoke a parliament, 54, 73, tne 
earliest known, 59. 


THE END. 


WILSON AND OGILVY, 57, SKINNER. STREET, SNOWHILL, 



